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INSPECTOR  GENERAL 

DEPARTMENT  OF  DEFENSE 
400  ARMY  NAVY  DRIVE 
ARLINGTON.  VIRGINIA  22202-2884 


April  19,  1995 

MEMORANDUM  FOR  DIRECTOR,  DEFENSE  RESEARCH  AND  ENGINEERING 

ASSISTANT  SECRETARY  OF  DEFENSE  (COMMAND, 
CONTROL,  COMMUNICATIONS,  AND  INTELLIGENCE) 
DEPUTY  UNDER  SECRETARY  OF  DEFENSE  (LOGISTICS) 
ASSISTANT  SECRETARY  OF  THE  NAVY  (FINANCIAL 
MANAGEMENT) 

ASSISTANT  SECRETARY  OF  THE  AIR  FORCE  (FINANCIAL 
MANAGEMENT  AND  COMPTROLLER) 

DIRECTOR,  ADVANCED  RESEARCH  PROJECTS  AGENCY 
AUDITOR  GENERAL,  DEPARTMENT  OF  THE  ARMY 


SUBJECT;  Addendum  to  Final  Audit  Report  on  Contracting  Practices  for  the  Use  and 
Operations  of  DoD-Sponsored  Federally  Funded  Research  and  Development 
Centers  (Report  No.  95-048A) 


The  enclosed  addendum  provides  the  management  comments  to  the  draft  report  and  our 
evaluation  of  those  comments.  The  Director,  Defense  Research  and  Engineering,  comments 
include  the  Deputy  Under  Secretary  of  Defense  (Logistics)  comments.  The  comments  were  not 
incorporated  in  final  Report  No.  95-048  dated  December  2,  1994,  because  the  management 
comments  were  not  received  in  time  to  be  considered  in  preparing  the  final  report.  On 
December  12,  1994,  we  requested  that  the  report  addressees  not  provide  any  comments  on  the 
final  report  until  this  addendum  was  issued. 

Based  on  our  evaluation  of  the  management  comments,  we  revised  a  recommendation 
and  deleted  a  recommendation  in  the  final  report.  DoD  Directive  7650.3  requires  that  all  audit 
recommendations  and  potential  monetary  benefits  be  resolved  promptly.  Therefore,  all 
addressees  are  request^  to  provide  comments  on  unresolved  recommendations  and  potential 
monetary  benefits  by  June  19,  1995.  See  the  table  following  the  discussion  of  management 
comments  for  each  finding  in  Part  11  (pages  21,  28  and  36)  for  the  unresolved  recommendations 
and  the  specific  requirements  for  your  comments. 

We  appreciate  the  courtesies  extended  to  the  audit  staff.  If  you  have  any  questions  on 
the  audit  or  this  addendum,  please  contact  Mr.  Garold  E.  Stephenson,  Audit  Program  Director, 
at  (703)  604-9332  (DSN  664-9332)  or  Mr.  John  M.  Gregor,  Audit  Project  Manager,  at 
(703)  604-9321  (DSN  664-9321).  Copies  of  the  addendum  will  be  distributed  to  the  offices 
that  received  the  December  2,  1994,  final  report. 


David  K.  Steensma 
Deputy  Assistant  Inspector  General 
for  Auditing 


Office  of  the  Inspector  General,  DoD 


Report  No.  95-048A  April  19,  1995 

(Project  No.  lCH-5012) 


ADDENDUM  TO  FINAL  REPORT  ON  CONTRACTING  PRACTICES 
FOR  THE  USE  AND  OPERATIONS  OF  DOD-SPONSORED 
FEDERALLY  FUNDED  RESEARCH  AND  DEVELOPMENT 

CENTERS 


EXECUTIVE  SUMMARY 


Introduction.  Inspector  General,  DoD,  Report  No.  95-048,  "Contracting  Practices  for 
the  Use  and  (Derations  of  DoD-Sponsored  Federally  Funded  Research  and 
Development  Centers,"  December  2,  1994,  was  published  without  management 
comments.  The  management  comments  were  not  received  in  time  to  be  considered  in 
preparing  the  final  report.  This  addendum  provides  the  management  comments  and  our 
evaluation  of  those  comments. 

Summary  of  Audit  Report.  The  audit  report  contained  the  following  findings  and 
recommendations. 

Audit  Findings.  The  work  performed  by  DoD  FFRDCs  was  generally 
consistent  with  their  broad  mission  statements.  However,  DoD  sponsors  did  not 
provide  sufficient  justification  for  using  FFRDCs  to  perform  223  of  the  229  projects 
reviewed.  As  a  result,  DoD  sponsors  could  not  demonstrate  that  the  noncompetitive 
assignment  of  work  to  the  FFRDCs  kept  DoD  sponsor  costs  down  and  resulted  in  the 
best  performance  (Finding  A). 

DoD  FFRDCs  generally  developed  overhead  rates  that  were  in  accordance  with 
Government  standards.  However,  the  accounting  for  $43  million  of  the  $46.9  million 
in  management  fees  paid  to  DoD  FFRDCs  was  not  correct.  About  $11.6  million  of 
management  fees  should  not  have  been  paid,  and  $31.4  million  should  have  been 
charged  to  overhead.  Also,  a  Navy  approved  increase  in  management  fee  payments  to 
the  Center  for  Naval  Analyses  increased  contract  costs  by  about  $2.7  million  annually 
but  does  not  provide  any  measurable  benefits  to  the  Navy  (Finding  B). 

DoD  FFRDCs  had  various  conflict  of  interest  policies  that  indicated  a  general 
awareness  of  their  responsibility  to  avoid  conflict  of  interest  situations.  However, 
contracting  officers  did  not  thoroughly  consider  potential  conflicts  of  interest  involving 
work  assigned  to  DoD  FFRDCs.  Also,  one  FFRDC  employee,  who  was  on  an 
Intergovernmental  Personnel  Act  appointment  with  the  Advanced  Research  Projects 
Agency,  was  responsible  for  directing  the  activities  of  another  FFRDC.  Further,  in 
four  instances,  FFRDCs  appeared  to  hire  employees  only  to  qualify  the  employees  for 
Intergovernmental  Personnel  Act  appointments  requested  by  DoD.  Overall,  contracting 
officers  needed  better  procedures  to  ensure  that  potential  conflicts  of  interest  were 
avoided  or  identified  (Finding  C). 


Summary  of  Recommendations.  We  recommended  that  DoD  strengthen 
controls  over  the  screening  and  assignment  of  work  to  FFRDCs,  to  include  ensuring 
the  performance  of  market  surveys.  We  recommended  that  DoD  improve  controls  over 
the  award  of  management  fees.  We  recommended  additional  contracting  officer 
oversight  and  use  of  appropriate  contract  clauses  to  ensure  that  conflicts  of  interest  for 
FFRDCs  are  prevent^.  Also,  we  recommended  excluding  assignment,  under 
Intergovernmental  Personnel  Act  agreements,  of  FFRDC  personnel  to  DoD  positions 
that  involve  oversight  of  another  FFRDC. 

Management  Comments.  The  Director,  Defense  Research  and  Engineering, 
comments  include  the  Deputy  Under  Secretary  of  Defense  (Logistics)  comments.  The 
Director,  Defense  Research  and  Engineering,  generally  agreed  that  improved  controls 
over  the  noncompetitive  assignment  of  work  to  federally  funded  research  and 
development  centers  (FFRDCs)  were  needed,  but  did  not  identify  specific  actions  to 
improve  controls.  The  Director,  Defense  Research  and  Engineering,  did  not  agree  to 
conduct  cost  comparisons  between  use  of  FFRDC  and  DoD  personnel  or  to  use 
competitive  solicitations  to  evaluate  alternatives  to  use  of  FFRDCs. 

The  Director,  Defense  Research  and  Engineering,  stated  there  was  a  need  to  document 
FFRDC  fee  needs  in  sponsoring  agreements  and  Aere  was  an  on-going  congressionally 
mandated  study  of  management  fees  that  may  develop  appropriate  actions  needed.  The 
Army  and  the  Air  Force  concurred,  and  the  Navy  nonconcurred,  with  using  operating 
cycle  analysis  to  evaluate  FFRDC  fee  needs.  All  DoD  FFRDC  sponsors  agreed 
alternatives  to  fees  should  be  evaluated.  The  Navy  disagreed  that  reimbursement  of 
incorporation  fees  should  be  obtained  from  the  Center  for  Naval  Analyses. 

The  Army,  the  Air  Force,  and  the  Advanced  Research  Projects  Agency  did  not  agree 
that  sponsor  certifications  were  needed  for  conflict  of  interest  reviews  or  that  FFM)C 
contract  clauses  for  conflicts  of  interest  should  be  improved.  The  Navy  agreed 
improvements  were  needed.  The  Army,  the  Navy,  the  Air  Force,  and  the  Advanced 
Research  Projects  Agency,  disagreed  that  contracting  officers  for  FFRDCs  should 
review  Intergovernmental  Personnel  Act  assignments  of  FFRDC  personnel  for  potential 
conflicts  of  interest.  The  Director,  Defense  Research  and  Engineering,  disagreed  that 
FFRDC  personnel  on  Intergovernmental  Personnel  Act  assignments  should  be  excluded 
from  oversight  or  management  of  other  FFRDCs. 

See  Part  I  for  a  synopsis  of  each  finding  and  discussion  of  the  management  comments 
on  each  finding.  Part  II  for  a  discussion  of  the  responsiveness  of  management 
comments  to  the  recommendations,  and  Part  HI  for  the  complete  text  of  the 
management  comments. 

Audit  Response.  Based  on  the  management  comments,  we  revised  the 

recommendation  on  the  Navy  payment  of  incorporation  fees,  deleted  the 
recommendation  on  including  Intergovernmental  Personnel  Act  assignees  under 
congressional  funding  ceilings  and  were  able  to  better  clarify  the  need  for  the  remaining 
recommendations.  Although  many  positive  actions  were  initiated,  additional  comments 
are  warranted.  We  request  that  the  Director,  Defense  Research  and  Engineering;  the 
Assistant  Secretary  of  Defense  (Command,  Control,  Communications,  and 
Intelligence);  the  Deputy  Under  Secret^  of  Defense  (Logistics);  the  Army;  the  Navy; 
the  Air  Force;  and  the  Advanced  Research  Projects  Agency  provide  final  comments  on 
the  report  by  June  19,  1995. 
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Part  I  -  Summary  of  Management 
Comments  on  the  Findings  and  Audit 
Response 


Summary  of  Management  Comments  on  the  Findings  and  Audit  Response 


Introduction 


This  section  summarizes  the  three  findings  in  Inspector  General,  DoD,  Report 
No.  95-048,  "Contracting  Practices  for  the  Use  and  Operations  of  DoD- 
Sponsored  Federally  Funded  Research  and  Development  Centers,"  December  2, 
1995.  Management  comments  on  each  finding  are  summarized  in  the  order  in 
which  the  summarized  issues  appear  in  the  final  report.  The  section  also  gives 
our  responses  to  the  comments.  Management  comments  are  included  in  their 
entirety  in  Part  III  of  this  report. 


Summary  of  Finding  A 


Finding  A.  Use  of  Federally  Funded  Research  and  Development  Centers 

DoD  sponsors  did  not  sufficiently  justify  the  noncompetitive  use  of  FFRDCs 
to  perform  223  of  the  229  projects  reviewed.  This  condition  occurred  because 
FFRDC  mission  statements  did  not  identify  unique  FFRDC  capabilities  and 
expertise,  and  the  justifications  for  noncompetitively  assigning  the  projects  did 
not  identify: 

0  what  unique  FFRDC  capabilities  were  needed  to  perform  the 
research  work,  or 

o  why  or  how  FFRDCs  could  perform  the  work  more  effectively 
even  though  potential  alternatives  were  considered  and  identified  for 
193  projects. 

Sponsors  also  had  not  performed  cost  comparisons  to  show  that  utilizing  the 
FFRDCs  to  provide  the  needed  support  was  less  costly  than  utilizing  DoD 
civilian  personnel.  As  a  result,  sponsors  could  not  demonstrate  that  the 
noncompetitive  assignment  of  work  to  the  FFRDCs  kept  DoD  sponsor  costs 
down  and  resulted  in  the  best  performance. 


Management  Comments  and  Audit  Response  on  Finding  A 


Director,  Defense  Research  and  Engineering,  Comments.  The  Director, 
Defense  Research  and  Engineering  (DDR&E),  stated  the  audit  methodology  was 
flawed  because  the  audit  relied  on  the  ration^e  of  individual  task  sponsors  for 
using  federally  funded  research  and  development  centers  (FFRDCs)  to  perform 
work  instead  of  reviewing  the  process  in  effect  at  the  time  to  approve  and  assign 
work  to  an  FFRDC.  The  individual  task  sponsor  reasons  only  provided  an 
input  to  the  determination  process,  whereas  the  primary  sponsors  as  defined  by 
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Office  of  Federal  Procurement  Policy  (OFPP)  Letter  84-1  and  Federal 
Acquisition  Regulation  (FAR)  35.017  were  responsible  for  ensuring  the 
appropriateness  of  work  assignments  to  the  FFRDCs. 

Audit  Response.  The  audit  examined  the  review  and  approval  processes  for  the 
projects  reviewed  for  each  FFRDC.  We  contacted  task  sponsors  because  they 
were  most  knowledgeable  of  the  details  regarding  individual  tasks  and 
FFRDC  performance  on  the  tasks.  We  analyzed  all  information  provided  to  us 
by  individual  task  sponsors,  by  primary  sponsors,  by  contracting  officials,  and 
by  the  FFRDCs.  The  primary  sponsors  were  requested  on  two  occasions  prior 
to  issuance  of  the  draft  report  to  review  our  analysis  of  the  work  assignments  to 
the  FFRDCs  and  to  provide  any  additional  information  related  to  the  work 
assignments.  All  additional  information  provided  by  the  primary  sponsors  was 
considered  in  the  preparation  of  the  audit  report. 

Assistant  Secretary  of  Defense  (Command,  Control,  Conununications,  and 
Intelligence)  Comments.  The  Assistant  Secretary  of  Defense  (Command, 
Control,  Communications,  and  Intelligence)  (ASD[C^I])  stated  the  audit  relied 
on  an  informal  questionnaire  rather  Aan  a  review  of  the  formal  documentary 
record. 

Audit  Response.  We  formally  requested  the  sponsors  for  the  tasks  reviewed  to 
provide  written  responses  to  questions  regarding  the  justification  for  assigning 
the  work  to  the  FFRDC,  alternative  sources  5iat  could  have  performed  the 
work,  and  oversight  of  the  work.  We  requested  written  responses  because  much 
of  the  information  had  not  been  documented. 

Air  Force  Comments.  The  Air  Force  stated  that  the  audit  approach  of  looking 
at  individual  projects  did  not  apply  to  RAND  Project  AIR  FORCE  because  the 
work  was  reviewed  and  approved  as  a  complete  research  program. 

Audit  Response.  We  considered  the  Air  Force  process  of  including  projects  in 
annual  research  programs  for  assignment  to  RAlfe  Project  AIR  FORCE  during 
the  audit.  The  research  program  areas  were  broadly  defined  and  covered  almost 
every  conceivable  mission  of  the  Air  Force.  We  evaluated  all  information 
provided  by  project  and  program  sponsors  and  by  RAND  Project  AIR  FORCE. 
We  also  considered  the  requirements  of  Air  Force  Regulation  20-9,  "Air  Force 
Policy  for  Conducting  Project  AIR  FORCE,"  October  28,  1991,  which  provides 
Air  Force  policies  and  responsibilities  for  the  initiation,  review,  and  approval  of 
projects  in  the  research  program.  None  of  the  information  provided  to  us 
supports  a  conclusion  that  the  individual  projects  making  up  a  research  program 
area  were  dependent  on  one  another  and  could  not  be  evaluated  separately. 

DDR&E,  Navy,  and  Air  Force  Comments.  The  DDR&E,  the  Navy,  and  the 
Air  Force  disagreed  with  the  audit  rationale  on  why  the  sponsor's  reasons  did 
not  sufficiently  support  using  FFRDCs  for  223  of  229  of  the  projects  reviewed. 
They  stated  the  audit  applied  an  absolute  standard  of  uniqueness  of  FFRDC 
capability  and  expertise  that  exceeded  the  requirements  of  FAR  35.017.  The 
DDR&E  stated  that  the  reasons  given  could  individually  or  together  be  valid 
justifications  for  using  an  FFRDC.  The  Navy  stated  that  the  audit  rationale  on 
why  justifications  were  not  sufficient  were  based  on  having  to  perform  actions, 
such  as  market  surveys  or  requests  for  additional  in-house  staff,  that  are  not 
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required  by  regulation,  law,  or  policy.  The  Air  Force  stated  that  corporate 
knowledge  of  FFRDC  staff  and  FFRDC  independence  and  objectivity  are 
legitimate  reasons  for  using  FFRDCs. 

Audit  Response.  We  evaluated  the  noncompetitive  work  assignments  to  the 
FFRDCs  based  on  the  criteria  in  OFPP  Letter  84-1  and  FAR  35.017.  This 
guidance  provides  that  a  FFRDC  should  only  be  used  when  the  sponsor  can 
show  that  non-FFRDC  sources  can  not  effectively  perform  the  required  work. 
We  specifically  requested  the  DoD  sponsors  to  identify  the  specialized 
FFRDC  capabilities  that  were  needed  to  perform  the  projects  reviewed  and  to 
explain  why  non-FFRDC  sources  could  not  do  the  worL  If  the  sponsor  had  not 
performed  a  market  survey  or  was  aware  of  alternative  non-FFRDC  sources  that 
could  have  performed  the  task,  we  concluded  that  assignment  of  the  tasking  to 
the  FFRDC  was  not  justified.  Market  surveys  would  provide  a  basis  for 
establishing  whether  non-FFRDC  sources  could  perform  required  work 
effectively.  Where  there  is  a  continuing  need  for  services,  sponsors  should 
determine  whether  the  work  could  be  performed  effectively  with 
DoD  personnel.  We  agree  that  corporate  knowledge  and  independence  and 
objectivity  are  factors  that  may  weigh  in  favor  of  assigning  a  task  to  an 
FFRDC;  however,  for  the  projects  included  in  the  audit  we  concluded  those 
factors  were  not  sufficient  reasons  for  excluding  non-FFRDC  alternative 
sources. 

Navy  Comments.  The  Navy  stated  the  audit  did  not  recognize  the  revised 
work  assignment  procedures  implemented  in  January  1993  through  modification 
P00028  to  the  Navy  contract  with  the  Center  for  Naval  Analyses  (CNA).  The 
CNA  revised  procedures  list  14  major  program  mission  areas  for  CNA  work 
and  require  that  the  scope  and  focus  of  each  research  project  be  documented  in 
an  annual  research  plan  and  made  a  part  of  the  contract.  The  Navy  stated  the 
revised  procedures  require  additional  levels  of  documentation  and  review  to 
support  work  assignment  to  CNA  and  include  cost  estimates  as  part  of  the 
project  proposal  data.  The  Navy  also  stated  that  the  revised  CNA  mission 
statement  adequately  differentiates  between  work  that  is  and  is  not  appropriate 
for  CNA. 

Audit  Response.  We  considered  the  revised  Navy  procedures  during  the  audit, 
and  we  agree  that  the  additional  documentation  of  review  processes  and 
preparation  of  project  cost  estimates  are  improved  controls.  However,  we  do 
not  agree  that  CNA's  mission  statement  sufficiently  differentiates  work 
appropriate  for  CNA  from  work  that  should  be  done  by  others.  The  14  CNA 
program  areas  identified  in  the  revised  mission  statement  are  broad  enough  to 
cover  every  mission  area  of  the  Navy  and  the  Marine  Corps.  The  revised  Navy 
procedures  do  not  specify  how  assignment  criteria  will  be  applied  for  studies 
and  analyses  within  Ae  program  areas. 

Air  Force  Comments.  The  Air  Force  disagreed  that  there  was  not  sufficient 
justification  to  support  that  RAND  Project  AIR  FORCE  was  more  cost  effective 
than  non-FFRDC  alternatives.  The  Air  Force  stated  that  the  report's  statement 
to  that  effect  was  in  direct  conflict  with  the  Final  Acquisition  Approval  for 
RAND  Project  AIR  FORCE,  dated  August  11,  1990. 


Summary  of  Management  Comments  on  the  Findings  and  Audit  Response 


Audit  Response.  The  Final  Acquisition  Approval  for  RAND  Project  AIR 
FORCE,  dated  August  11,  1990,  was  supported  by  Acquisition  Plan  No. 
AFOSR  91-1  (90-AP-050),  dated  April  26,  1990,  and  Justification  and 
Approval  No.  AFOSR  91-1  (90-J&A-077),  dated  July  5,  1990.  Those 
documents  formed  the  basis  for  the  renewal  of  a  5-year,  sole-source  contract 
with  the  RAND  Corporation  for  Project  AIR  FORCE.  As  reported  in  Inspector 
General,  DoD,  Report  No.  94-012,  "Sole-Source  Justifications  for  DoD- 
Sponsored  Federally  Funded  Research  and  Development  Centers,"  November  4, 
1993,  none  of  the  documents  adequately  supported  that  RAND  Project 
AIR  FORCE  was  more  cost  effective  than  non-FF^C  alternatives. 

Air  Force  Comments.  The  Air  Force  stated  thorough  review  and  justification 
procedures  were  in  place  for  each  Air  Force-sponsored  FFRDC. 

Audit  Response.  The  Air  Force  review  and  justification  procedures  for  task 
assignments  to  FFRDCs  addressed  criteria  that  should  be  considered  in 
determining  whether  work  was  appropriate  for  assignment  to  the  FFRDCs. 
However,  no  explanation  of  how  the  criteria  should  be  applied  was  given,  and 
the  guidance  made  only  broad  references  that  the  work  should  be  appropriate  or 
should  be  within  the  FFRDC  mission  statement  and  meet  the  requirements  of 
OFPP  Letter  84-1  and  FAR  35.017. 

Navy  and  Air  Force  Comments.  The  Navy  disagreed  that  FFRDC  work 
should  be  competed  and  stated  that  FAR  35.017  strictly  prohibited  FFRDCs 
from  competing  with  any  non-FFRDC  for  work  other  than  operation  of  an 
FFRDC.  The  Air  Force  stated  the  RAND  Project  AIR  FORCE  contract  was 
awarded  under  FAR  6.302-3,  "Industrial  Mobilization;  or  Engineering, 
Development,  or  Research  Capability,"  and  FAR  5.202(a)(10),  "Exceptions," 
and  did  not  require  competitive  solicitations. 

Audit  Response.  Publicizing  research  and  study  requirements  through  agency 
announcements  and  permitting  FFRDCs  to  compete  would  ensure  the  FFRDCs 
are  performing  tasks  that  private  sector  sources  cannot  perform  as  effectively. 
The  FFRDCs  should  not  compete  with  non-FFRDC  contractors  without  the 
approval  of  their  sponsors. 

Navy  Conunents.  The  Navy  stated  that  the  audit  relied  on  abbreviated  mission 
statements  that  appeared  in  the  DoD  FFRDC  Management  Plan  instead  of 
considering  the  complete  mission  statement  that  appeared  in  the  contract. 

Audit  Response.  We  reviewed  complete  mission  statements,  sponsoring 
agreements,  and  policy  and  regulatory  guidance  for  each  DoD  FFRDC  during 
the  audit.  The  abbreviated  mission  statements  for  the  FFRDCs  were  included  in 
the  audit  to  provide  readers  of  the  report  with  a  general  understanding  of  the 
mission  of  each  FFRDC. 

Navy  and  Air  Force  Comments.  The  Navy  and  the  Air  Force  disagreed  that 
adequate  market  surveys  should  be  conducted  to  identify  the  extent  of 
alternative  sources  that  can  effectively  meet  DoD  sponsor  needs.  The  Navy  said 
such  market  surveys  are  not  required,  would  unduly  delay  needed  critical 
analyses,  and  would  result  in  increased  costs  to  the  Government.  The  Navy 
also  stated  that  comparison  of  costs  is  not  the  crucial  factor  in  determining 
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whether  to  assign  work  to  an  FFRDC.  The  Navy  also  disagreed  that 
contracting  officers  should  establish  the  existence  and  potential  effectiveness  of 
alternatives  to  FFRDCs  before  assigning  work  to  FFRDC  contracts. 

Audit  Response.  The  OFPP  guidance  and  the  FAR  specifically  provide  that 
the  FFRDCs  should  not  be  performing  taskings  that  can  be  more  cost-effectively 
accomplished  either  by  in-house  personnel  or  non-FFRDC  contractors.  Market 
surveys  performed  and  documented  by  the  sponsors  would  provide  a  basis  for 
the  noncompetitive  assignment  of  tasks  to  Ae  FFRDCs.  The  administrative 
burden  of  conducting  a  market  survey  is  not  an  unreasonable  requirement  for 
justifying  the  noncompetitive  assignment  of  taskings  to  an  FFRDC.  Cost  is  a 
factor  that  cannot  be  ignored  in  any  work  assignment  and  should  be  basic  to 
determinations  of  effectiveness  for  the  FFRDCs.  Contracting  officers  are 
responsible  for  ensuring  performance  of  all  necessary  actions  for  effective 
contracting  and  for  safeguarding  the  interest  of  the  Government  in  its 
contractual  relationships,  and  should  ensure  that  the  existence  and  potential 
effectiveness  of  alternatives  to  FFRDCs  are  considered  before  assigning  work  to 
the  FFRDCs. 

Navy  Conunents.  The  Navy  stated  that  cost  comparisons  of  FFRDC  and  in- 
house  personnel  are  not  an  adequate  basis  for  determining  whether  in-house 
personnel  can  effectively  perform  the  special  research  ne^s  of  the  sponsor. 
Hiring  of  additional  in-house  resources  is  not  consistent  with  current  budget 
realities. 

Audit  Response.  Cost  is  a  factor,  where  personnel  available  in-house  or 
through  contractor  resources  have  the  sMlis  and  capabilities  to  perform  required 
work.  OFPP  Letter  84-1,  "Federally  Funded  Research  and  Development 
Centers,"  states  that  Federal  agencies  should  rely  to  the  extent  practicable  on 
existing  in-house  and  contractor  sources  for  satisfying  their  special  research  or 
development  needs.  OFPP  Policy  93-1,  "Management  Oversight  of  Service 
Contracting,"  November  19,  1993,  states  that  when  contracting  for  services,  the 
services  must  be  obtained  in  the  most  cost-effective  manner  without  barriers  to 
full  and  open  competition.  Studies  and  analyses  FFRDC  services  are  contracted 
advisory  and  assistance  services  and  are  reported  as  such.  DoD  Directive 
4205.2,  "Acquiring  and  Managing  Contracted  Advisory  and  Assistance 
Services,"  states  that  for  long-term  or  continuing  requirements,  DoD  activities 
should  perform  an  analysis  to  determine  whether  performing  the  services  in- 
house  or  contracting  out  is  the  most  efficient  means  of  performance.  Directive 
4205.2  further  requires  certification  by  the  requiring  activity  that  such  services 
have  been  reviewed  for  the  most  cost-effective  or  efficient  means  of 
accomplishment.  Directive  4205.2  also  requires  that  if  the  requirement  is  long¬ 
term  and  is  being  contracted  out,  but  could  be  more  cost-effective  if  performs! 
by  in-house  resources,  the  purchase  request  package  shall  include  a  statement 
citing  action  being  taken  to  hire  additional  in-house  resources  or  an  explanation 
citing  why  contracting  out  is  necessary.  We  are  not  aware  of  any  budget 
guidance  that  directs  an  agency  to  contract  out  for  services  when  it  does  not 
make  economic  or  operational  sense. 
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Summary  of  Finding  B 


Finding  B.  Justification  and  Analyses  of  Management  Fee  Requirements 

DoD  did  not  properly  determine  the  management  fees  to  pay  to  the 
six  nonprofit  corporations  that  operated  eight  DoD  FFRDCs.  This  condition 
occurred  because  program  sponsors  did  not  document  FFRDC  fee  needs  in 
sponsoring  agreements.  Further,  contracting  officers  did  not  follow 
established  procedures  to  review  annual  fee  requests  and  did  not  perform 
working  capital  or  other  analyses  to  limit  fee  requirements  to  expenses  that 
were  ordinary  and  necessary  to  FFRDC  operations.  Also,  contracting  officers 
did  not  consider  other  alternatives  for  expenses  that  could  be  met  through  more 
effective  funding  arrangements.  As  a  result,  DoD  FFRDCs  receiv^  about 
$43  million  of  the  $46.9  million  of  management  fees  for  discretionary 
purposes  during  FY  1992.  Of  the  $43  million: 

o  $11.6  million  was  used  for  unallowable  costs  and  future  needs  that 
were  not  necessary  for  the  operation  of  the  FFRDCs  and  should  not  have  been 
paid;  and 

o  $31.4  million  was  used  for  allowable  costs  and  should  have  been 
charged  against  overhead. 

Also,  the  Navy  approved  an  increase  in  management  fee  payments  to  the 
Center  for  Naval  Analyses  during  FY  1993  that  increased  contract  costs  by 
about  $2.7  million  atmually  but  provided  no  measurable  benefits  to  the  Navy. 


Management  Comments  and  Audit  Response  on  Finding  B 


DDR&E  Comments.  The  DDR&E  recommended  the  "Executive  Summary" 
be  revised  to  state  that  $43  million  of  the  $46.9  million  in  management  fees 
paid  to  DoD  FFRDCs  was  either  inappropriate  or  charged  to  the  incorrect  cost 
category. 

Audit  Response.  The  change  suggested  by  DDR&E  was  implemented  in  the 
final  report. 

Air  Force  Comments.  The  Air  Force  stated  the  audit  did  not  address  recent 
use  of  an  award  fee  for  need  system  to  reduce  management  fee  payments  to  the 
Air  Force  FFRDCs. 

Audit  Response.  The  Air  Force  implemented  the  award  fee  system  after  the 
period  covered  by  our  audit.  The  revised  system,  if  properly  administered, 
should  result  in  improved  management  of  the  fee. 

Navy  Comments.  The  Navy  disagreed  with  the  statement,  "If  a  fee  is 
considered  appropriate,  the  contracting  officer  computes  a  fee  objective  using 
the  weighted  guidelines  method  in  Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  215.971,  'Weighted  Guidelines  Method,'  to  establish 
limits  on  the  amounts  that  can  be  awarded  under  the  fee  for  use  during 
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negotiations.  The  Navy  stated  that  the  weighted  guidelines  approach  is  not  an 
absolute  computation  of  fee,  but  is  a  guideline  that  results  in  an  objective  for 
negotiation  and  not  a  limit. 

Audit  Response.  We  agree  that  the  weighted  guidelines  approach  should  not  be 
considered  an  absolute  computation  of  fee  by  contracting  officers. 

Navy  Comments.  The  Navy  did  not  agree  that  the  reasons  for  fees  should  be 
documented  in  sponsoring  agreements.  The  Navy  stated  that  FAR  35.017-l(d) 
provides  "The  sponsoring  agreement .  .  .  may  also  contain  .  .  .  other 
provisions,  such  as  identification  of ....  (2)  Considerations  which  will  affect 
negotiation  of  fees  where  payment  of  fees  is  determined  by  the  sponsor(s)  to  be 
appropriate."  The  Navy  further  stated  that  DFARS  215.972(b)  provides 
DoD  policy  for  determining  the  appropriateness  of  management  fee  payments 
and  that  compliance  with  the  policy  meets  the  requirements  of 
FAR  35.017-l(d). 

Audit  Response.  DFARS  215.972(b)  states  that  the  contracting  officer  should 
consider  whether  any  fee  to  a  nonprofit  organization  that  is  an  FFRDC  is 
appropriate  and  identifies  five  factors  the  contracting  officer  should  consider. 
We  continue  to  believe  that  if  the  factors  will  be  used  by  the  contracting  officer, 
they  should  be  stated  or  referenced  in  the  sponsoring  agreement. 

Navy  Comments.  The  Navy  did  not  agree  with  the  report  statement 
"Contracting  officers  did  not  properly  establish  FFRDC  fee  needs  based  on 
modified  weighted  guidelines  contained  in  DFARS  215.972."  The  Navy  stated 
the  analysis  was  based  on  a  CNA  fee  proposal  that  listed  each  appropriate  fee 
element  and  that  each  element  was  independently  assessed  and  the  results  stated 
in  the  price  negotiation  memorandum. 

Audit  Response.  We  reviewed  the  price  negotiation  memorandum  during  the 
audit.  It  states  that  the  contracting  officer  determined  a  fee  objective  for  CNA 
of  4.5  percent  of  proposal  costs.  It  also  states  that  CNA  proposed  to  use  fees 
for  normally  unallowable  business  expenses  and  other  expenses,  including  the 
CNA  dependent  tuition  scholarship  program.  The  contracting  officer  did  not 
question  any  part  of  CNA's  proposed  fee  and  accepted  the  proposed  amount  as 
"fair  and  reasonable." 

Navy  Comments.  The  Navy  disagreed  that  contracting  officers  did  not  review 
and  authorize  payment  of  individual  fee  expense  elements  or  categories.  The 
Navy  stated  that  use  of  a  5-year  contract  precludes  the  annual  negotiation  of  fee 
amounts.  The  Navy  further  stated  that  there  are  no  requirements  that  restrict 
fee  use  or  that  require  the  annual  review  and  approval  of  fee  use.  The  Navy 
added  that  while  CNA  provides  an  annual  disclosure  of  previous  fee  use  and  a 
list  of  planned  future  expenditures,  no  legal  mechanism  exists  under  the  contract 
for  adjustment  of  the  actual  or  proposed  amounts. 

Audit  Response.  FAR  35.017  and  DFARS  215.972  require  both  program 
sponsors  and  contracting  officers  to  consider  whether  management  fees  are 
appropriate  for  payment  to  FFRDCs.  Considering  the  appropriateness  of 
management  fees  entails  justifying  the  need  of  the  FFRDCs  for  and  subsequent 
use  of  fees.  As  discussed  in  the  report,  including  a  fee  clause  in  each 
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FFRDC  contract  would  provide  the  mechanism  needed  to  enforce  FFRDCs 
actual  use  of  fees.  Except  for  the  cost-plus-a-percentage-of-cost  system  of 
contracting,  DoD  has  the  authority  to  enter  into  any  kind  of  contract  that  will 
promote  the  best  interests  of  the  United  States. 

Navy  and  Air  Force  Comments.  The  Navy  and  the  Air  Force  disagreed  that  a 
contract  fee  clause  requiring  annual  FFRDC  fee  requests  and  annual 
FFRDC  reports  on  fee  use  were  appropriate. 

Audit  Response.  The  use  of  a  contract  fee  clause  would  ensure  that  fees  paid 
are  for  un^lowable  expenses  necessary  for  the  operation  of  the  FFRDCs  and 
purposes  consistent  with  DFARS  215.972. 

Air  Force  Comments.  The  Air  Force  stated  that  Air  Force  contracting  officers 
already  perform  adequate  reviews  and  analyses  of  fee  justifications  and  monitor 
fee  expenditures  on  a  regular  basis. 

Audit  Response.  We  agree  that  the  Air  Force  contracting  officers  reviewed 
FFRDC  fee  justifications  and  monitored  fee  expenditures.  However,  we 
disagree  that  a  valid  justification  existed  for  the  total  management  fees  paid  to 
Air  Force-sponsored  FFRDCs  during  FY  1992. 

Navy  and  Air  Force  Comments.  The  Navy  and  the  Ar  Force  disagreed  that 
contracting  officers  did  not  use  working  capital  analyses  to  assess  annual  fee 
requests.  The  Navy  stated  that  a  working  capital  analysis  was  used  to  establish 
an  advanced  payment  pool  for  the  CNA  and  also  to  determine  the  working 
capital  necessary  to  eliminate  the  advance  payment  pool.  The  Navy  stated  that 
both  working  capital  analyses  were  performed  in  accordance  with  applicable, 
generally  accepted  accounting  practices.  The  Ar  Force  stated  that  the 
contracting  officer  requested  DCAA  to  conduct  a  working  capital  analysis  for 
RAND  Project  AR  FORCE  and  that  RAND  Project  AIR  FORCE  did  not  have 
excess  working  capital. 

Audit  Response.  As  stated  in  the  discussion  of  the  finding,  we  did  not  examine 
the  working  capital  needs  of  CNA  because  the  Navy  primarily  funded  CNA 
under  an  advance  funding  pool  arrangement  instead  of  through  management  fees 
during  FY  1992.  The  finding  also  stated  that  RAND  Corporation  did  not  have 
excess  working  capital. 

Navy  Comments.  The  Navy  disagreed  that  employee  leave  liability  not 
expected  to  be  paid  during  the  year  should  be  excluded  from  current  liabilities 
for  purposes  of  computing  worlsmg  capital  needs.  The  Navy  stated  that  accrual 
of  leave  is  a  generally  accepted  accounting  practice  and  it  would  be 
inappropriate  for  a  contractor  not  to  report  in  its  working  capital  analysis  the 
actual  or  projected  accumulation  of  leave  expense.  The  Navy  stated  the  report 
seems  to  advocate  a  different  method  of  accumulating  costs  for  working  capital 
analysis  than  is  allowed  in  the  contractor's  accounting  system. 

Audit  Response.  By  definition,  working  capital  is  the  excess  of  current  assets 
over  current  liabilities.  Current  liabilities  are  obligations  whose  liquidation  is 
reasonably  expected  to  occur  within  the  current  operating  cycle  or  one  year. 
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The  proper  identification  of  current  liabilities  for  working  capital  determinations 
requires  the  classification  of  accrued  liabilities  into  the  periods  (short-term  or 
long-term)  in  which  they  are  expected  to  be  liquidated  or  paid.  The 
classification  does  not  change  the  method  under  which  costs  or  liabilities  were 
originally  recorded  or  are  disclosed  in  a  contractor's  balance  sheet. 

Navy  Comments.  The  Navy  disagreed  that  fee  needs  of  FFRDCs  could  be  met 
through  contractual  guarantees  that  did  not  require  the  immediate  disbursement 
of  funds  or  through  advance  funding  pool  arrangements.  The  Navy  stated  that 
contractual  guarantees  or  advanced  funding  could  not  be  used  in  certain 
situations  involving  capital  equipment  purchases,  unabsorbed  overhead, 
unreimbursable  expenses,  and  interest  costs  during  termination  proceedings  and 
that  existing  FAR  provisions  do  not  cover  all  legitimate  termination  costs.  Such 
factors  necessitate  maintaining  reserves. 

Audit  Response.  During  the  audit,  we  were  not  provided  evidence  that  the 
Navy  had  specifically  documented  and  analyzed  the  most  cost-effective  means 
of  providing  for  CNA  fee  needs.  FAR  35.017-1  provides  that  sponsoring 
agreements  include  provisions  for  the  orderly  termination  or  nonrenewal  of  the 
agreement,  disposal  of  assets,  and  settlement  of  liabilities.  If  termination  costs 
are  a  legitimate  concern,  then  the  sponsoring  agreement  should  also  address  the 
payment  of  management  fees  to  accumulate  a  reserve  for  potential  termination 
costs. 

Air  Force  Comments.  The  Air  Force  stated  contracting  officers  reviewed  fee 
requests  and  performed  analyses  that  included  considerations  of  alternatives  to 
the  use  of  management  fees  for  Air  Force  FFRDCs  that  received  management 
fees. 

Audit  Response.  Contract  negotiation  memoranda  did  not  document  that  the 
Air  Force  contracting  officers  considered  the  use  of  Government-furnished 
equipment  and  facilities  or  the  use  of  advance  funding  arrangements  or  that  the 
contracting  officer  ever  questioned  the  use  of  management  fees  for  expenses  that 
were  allowable  under  the  FAR. 

Navy  Comments.  The  Navy  stated  that  the  following  report  statements  were 
contradictory. 

The  use  of  advance  funding  arrangements  could  avoid  Government 
payment  of  unnecessary  interest  costs  by  making  funds  available  to 
FFRDCs  only  in  amounts  needed  to  fund  anticipated  expenses.  .  . 

Maintaining  excess  funds  at  FFRDCs  also  results  in  the  Government 
incurring  additional  interest  costs. 

The  Navy  stated  that  if  FFRDCs  maintain  their  own  reserves,  the  only  interest 
expense  (fee  requirement)  would  be  due  to  unplanned  shortfalls  in  working 
capital.  However,  if  an  advance  payment  pool  is  used,  the  Government  incurs 
the  interest  expense  for  maintaining  the  entire  pool. 

Audit  Response.  Management  fees  amounting  to  $397,400  were  used  by  the 
FFRDCs  for  short-term  interest  expense  during  FY  1992.  Those  fees  might 
have  been  avoided  if  advanced  funding  arrangements  were  used.  The  FFRDCs 
had  also  accumulated  about  $14.9  million  in  excess  of  working  capital  needs. 
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Based  on  our  audit,  we  concluded  that  the  sponsors  should  more  thoroughly 
evaluate  the  need  for  paying  fees  to  FFRDCs.  We  disagree  that  interest  expense 
should  be  the  only  factor  considered  by  the  Navy  in  evaluating  the  use  of  an 
advance  payment  pool. 

Navy  Comments.  The  Navy  disagreed  that  management  fees  were  used  for 
discretionary  purposes.  The  Navy  stated  the  costs  classified  as  unallowable 
were  based  on  criteria  contained  in  DFARS  215.972  and  that  the  costs  were  all 
ordinary  and  necessary  to  CNA  operations.  The  Navy  stated  that  dependent 
scholarships  were  needed  to  offer  competitive  benefits  similar  to  the  benefits 
offered  by  other  nonprofit  organizations  in  order  to  retain  and  recruit 
employees.  Community  program  expenses  were  appropriate  because  there  was 
no  legal  mechanism  to  prevent  CNA  from  incurring  the  cost.  The  Navy  stated 
that  costs  for  the  Center  for  Naval  Analyses  symposia  were  not  approved  in 
advance  and  CNA  had  to  charge  the  costs  to  management  fee.  The  Navy  stated 
that  the  miscellaneous  unallowable  costs  not  allowed  by  Office  of  Management 
and  Budget  Circular  No.  A-122  or  the  FAR  are  considered  and  accepted  as 
normal  costs  of  doing  business.  The  Navy  further  stated  that  allowable  costs 
that  should  have  been  charged  to  overhead  such  as  corporate-sponsored 
research/independent  research  and  development  were  also  not  approved  in 
advance  and  had  to  be  charged  to  fee.  The  Navy  also  stated  that  details  of 
independent  research  and  development  can  not  be  predicted  in  advance. 

Audit  Response.  The  contract  negotiation  memorandum  did  not  state  that  the 
contracting  officer  found  all  of  the  items  that  CNA  proposed  to  cover  with 
management  fees  to  be  ordinary  and  necessary  to  CNA  operations.  No  other 
DoD  FFRDC  requested  management  fees  to  pay  dependent  scholarship  costs, 
and  there  is  no  evidence  to  support  that  the  program  was  necessary  to 
competitively  recruit  personnel.  Community  program  expenses  included 
contributions  and  donations  of  CNA  employee  services  and  are  expressly 
unallowable  under  0MB  Circular  No.  A-122,  Also,  the  House  of 
Representatives  Conference  Report  103-701,  "National  Defense  Authorization 
Act  For  Fiscal  Year  1995,"  August  12,  1994,  requires  FFRDCs  to  enter  into 
agreements  with  DoD  not  to  m^e  any  charitable  donations.  Management  fee 
should  not  be  authorized  and  paid  unless  the  need  can  be  documented  in  advance 
as  r^uired  by  OFPP  Letter  84-1  and  FAR  35.017.  The  Navy  could  seek  to 
modify  its  contract  with  CNA  to  require  that  contracting  officer  approval  be 
obtained  for  independent  research  and  development  projects  or  other  expenses 
that  cannot  be  pr^icted  in  advance. 

Air  Force  Comments.  The  Air  Force  stated  that  the  DCAA  performed  audits 
of  the  RAND  Project  AIR  FORCE  fee  requests  and  that  the  Air  Force 
contracting  officer  used  information  provided  by  DCAA  to  establish  RAND 
Project  AIR  FORCE'S  need  for  fee. 

Audit  Response.  During  the  audit,  we  considered  DCAA  Audit  Report  No. 
4101-92F28000007,  "Audit  of  Revised  Need  for  Fee  Proposal  for  Fiscal  Year 
1992,  Contract  No.  F49620-91-C-0003,  The  RAND  Corporation,"  dated 
March  13,  1992.  The  report  was  requested  by  the  contracting  officer  and 
stated; 
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our  evaluation  was  limited  to  the  application  of  agreed-upon 
procedures  for  the  review  of  information  relating  to  the  revised  need 
for  fee  proposal.  We  did  not  perform  the  customary  auditing 
procedures  necessary  to  constitute  an  examination  made  in  accordance 
with  generally  accepted  government  auditing  standards. 

The  DC  A  A  audit  did  not  include  an  evaluation  of  justifications  required  by 
FAR  35.017  and  DFARS  215.272  of  the  appropriateness  of  paying  management 
fees. 

Navy  Comments.  The  Navy  stated  the  value  of  eliminating  advance  payments 
to  and  use  of  Government  facilities  by  the  Center  for  Naval  Analyses  was  plain 
and  required  no  enumeration.  The  Navy  also  stated  that  the  finding  was 
contraiy  to  Government  policy  as  stated  in  FAR  subpart  32,  "Contract 
Financing"  and  FAR  subpart  45,  "Government  Property"  that  the  Government 
prefers  to  pay  for  completed  work  and  have  the  contractor  provide  the  facilities 
and  equipment  necessary  for  contract  performance.  The  Navy  also  stated  that 
the  audit  did  not  consider  the  benefits  identified  by  the  contracting  officer 
during  the  fee  negotiations. 

Audit  Response.  We  considered  the  benefits  identified  by  the  contracting 
officer.  The  primary  benefit  identified  by  the  contracting  officer  for  eliminating 
advance  payment  and  increasing  management  fees  was  to  broaden  the 
capabilities  of  CNA  for  work  requested  by  Navy  sponsors  and  possible  non- 
DoD  sponsors.  We  believe  that  the  benefit  goes  beyond  the  policy  statements 
regarding  limitations  on  the  use  of  FFRDCs  and  on  actions  encouraged  to 
reduce  the  DoD  cost  of  purchasing  services  under  the  contract.  The  contracting 
officer  did  not  document  any  performance  problems  that  required  withholding 
payment  from  CNA,  or  that  use  of  Government  facilities  and  equipment  was  not 
economical. 


Summary  of  Finding  C 


Finding  C.  Conflicts  of  Interest  Issues 

Contracting  officers  did  not  sufficiently  inquire  into  FFRDC  activities  to 
ensure  that  conflicts  of  interest  did  not  exist. 

o  Contracting  officers  did  not  include  required  certifications  in 
contracts  and  were  not  aware  of  FFRDC  financial  affiliations. 

o  The  DSS-W  [Defense  Supply  Service-Washington]  contracting 
officer  did  not  include  a  conflict  of  interest  clause  in  four  FFRDC  contracts. 

o  The  Navy's  payment  of  incorporation  fees  to  CNA,  Incorporated 
was  incorrect. 

o  The  Advanced  Research  Projects  Agency  used  an  IDA  [Institute  for 
Defense  Analyses]  employee,  under  an  Intergovernmental  Personnel  Act  (IP A) 
appointment,  to  provide  die  oversight  of  the  Software  Engineering  Institute. 
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o  IDA,  the  MITRE  C^I  Division,  and  the  Lincoln  Laboratory 
FFRDCs  may  have  hired  four  individuals  only  to  qualify  them  for  IPA 
appointments  requested  by  DoD  organizations. 

These  conditions  were  caused  by  insufficient  guidance  regarding  the  areas  that 
contracting  officers  for  the  FFRDCs  should  review  for  conflicts  of  interest,  by 
an  assumption  that  FFRDCs  operated  by  universities  and  nonprofit 
corporations  reduced  the  potential  for  conflicts  of  interest,  and  by  the  belief 
that  project  sponsors  would  identify  potential  conflicts  of  interest.  Also,  the 
Navy  did  not  adequately  support  its  reasons  for  not  competing  for  a  new 
management  agent.  Further,  contracting  officers  were  not  involved  in 
monitoring  or  approving  IPA  appointments.  As  a  result,  DoD  has  inadequate 
assurance  that  conflicts  of  interest  are  avoided  or  identified. 


Management  Comments  and  Audit  Response  on  Finding  C 


Air  Force  Comments.  The  Air  Force  stated  that  the  contract  with  RAND 
Project  AIR  FORCE  included  an  organizational  conflict  of  interest  clause  and 
that  certification  was  made  annually  at  the  program  level. 

Audit  Response.  The  conflict  of  interest  clause  included  in  contract  F49620- 
91-C-0003  awarded  by  the  Air  Force  Office  of  Scientific  Research  to  the 
RAND  Corporation  (Project  AIR  FORCE)  on  November  19,  1990,  was  not 
adequate.  As  stated  in  the  report,  we  believe  that  each  FFRDC  contract  should 
include  conflict  of  interest  provisions  similar  to  those  in  the  Navy  contract  for 
CNA  and  as  provided  in  Recommendation  C.l.b.  of  the  audit  report.  Also,  the 
RAND  Corporation  Project  AIR  FORCE  made  one  organizational  conflict  of 
interest  certification  on  September  19,  1990,  prior  to  the  November  19,  1990, 
contract.  We  were  not  provided  evidence  of  the  filing  of  annual  certifications 
as  stated  by  the  Air  Force. 

Navy  Comments.  The  Navy  disagreed  with  the  draft  report  statement,  "The 
Navy's  payment  of  incorporation  fees  for  CNA,  Incorporated,  may  have  limited 
the  independence  of  CNA."  The  Navy  stated  that  the  payment  of  organization 
costs  such  as  incorporation  fees  are  permitted  under  Office  of  Management  and 
Budget  Circular  No.  A- 122  when  approved  in  advance. 

Audit  Response.  We  revised  the  final  report  to  state  that  payment  of  the 
incorporation  fees  was  not  correct.  There  were  no  documents  or  input  from  the 
Navy  Office  of  General  Counsel  that  the  Navy  had  evaluated  and  approved  the 
payment  of  CNA  organizational  costs  prior  to  CNA's  incorporation  on 
September  12,  1990.  The  only  documented  evidence  of  the  Navy's  agreement 
to  pay  CNA  organizational  costs  was  in  the  September  28,  1990,  contract  with 
CNA. 

Navy  Comments.  The  Navy  disagreed  that  the  award  of  a  non-competitive 
contract  to  CNA,  Incorporate,  was  inappropriate  and  also  disagreed  tiiat  the 
reasons  for  the  award  were  not  adequately  documented.  The  Navy  stated  that  a 
new  management  agent  for  CNA  was  not  necessary  because  CNA, 
Incorporated,  already  existed.  The  Navy  stated  the  reasons  for  the 
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noncompetitive  award  to  CNA,  Incorporated,  were  adequately  and  accurately 
set  forth  in  the  justification  and  approval  for  other  than  full  and  open 
competition.  The  Navy  also  stated  that  noncompetitive  award  was  authorized 
by  statute,  and  has  resulted  in  lower  costs  and  effective  management  of  CNA. 

Audit  Response.  Inspector  General,  DoD,  Report  No.  94-012,  "Sole-Source 
Justifications  for  DoD-Sponsored  Federally  Funded  Research  and  Development 
Centers,"  November  4,  1993,  stated  that  the  Navy  did  not  justify  why  CNA, 
Incorporated,  a  new  management  agent,  was  awarded  a  contract 
noncompetitively.  The  report  also  stated  that  the  Navy  did  not  adequately 
document  its  future  requirements  or  address  why  CNA  services  could  not  be 
provided  by  a  combination  of  additional  Navy  personnel  and  private  contractors. 
The  report  concluded  that  neither  the  comprehensive  review  nor  the  justification 
and  approval  adequately  supported  the  award  of  the  sole-source  contract  with  an 
estimated  value  of  $240  million.  Additional  information  was  not  provided  by 
the  Navy  that  the  use  of  CNA,  Incorporated,  was  justified  beneficM  or  that  its 
use  has  resulted  in  cost  savings. 

Navy  Comments.  The  Navy  disagreed  with  the  overall  conclusions  in  the 
finding  and  stated  the  Navy  took  conflict  of  interest  issues  seriously.  Inclusion 
of  an  organizational  conflict  of  interest  clause  in  the  contract  with  CNA 
illustrates  that  point.  Also,  the  Navy  required  FFRDC  trustees  and  employees 
to  disclose  their  financial  affiliations  to  help  avoid  conflict  of  interest  violations. 

Audit  Response.  We  agree  that  the  organizational  conflict  of  interest  clause  in 
the  Navy  contract  with  CNA  was  the  best  clause  in  contracts  for  the 
DoD  FFRDCs.  Further  actions  by  DoD  program  and  contract  officials  for 
other  FFRDCs  were  needed  to  ensure  that  potential  conflicts  of  interest  were 
being  identified  and  controlled. 
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Management  Comments  and  Audit  Response  on  the  Recommendations,  Potential 
Monetary  Benefits,  and  Internal  Controls 


Introduction 


This  section  restates  the  recommendations  in  Inspector  General,  DoD,  Report 
No.  95-048,  "Contracting  Practices  for  the  Use  and  Operations  of  DoD- 
Sponsored  Federally  Funded  Research  and  Development  Centers,"  December  2, 
1995.  The  section  also  summarizes  management  comments  on  the 
recommendations.  Our  evaluation  of  the  responsiveness  of  the  management 
comments  to  the  recommendations  follows  each  summary. 


Recommendations,  Management  Comments,  and  Audit 
Response  on  Finding  A.  Use  of  Federally  Funded  Research 
and  Development  Centers 


We  recommend  that  the  Director,  Defense  Research  and  Engineering, 
establish  procedures  for  the  primary  federally  funded  research  and 
development  center  sponsors  to: 

A.l.  Revise  mission  statements  for  the  federally  funded  research  and 
development  centers  to  identify  specific  research  areas  for  which  the 
federally  funded  research  and  development  centers  have  unique  capabilities 
and  expertise. 

DDR&E  Comments.  The  DDR&E  partially  concurred  with  the 
recommendation  and  stated  the  revised  DoD  FFRDC  Management  Plan 
effective  October  1,  1994,  requires  each  FFRDC  sponsor  to  document  criteria 
that  specifically  discriminates  work  that  is  within  the  scope  of  effort  for  which 
the  FFRDC  was  established  from  work  that  should  be  performed  by  non- 
FFRDCs.  Sponsors  have  been  directed  to  ensure  their  sponsoring  agreements 
comply  with  this  revised  DoD  FFRDC  Management  Plan  requirement  by 
February  1,  1995. 

Audit  Response.  We  accept  the  DDR&E  comments  to  the  recommendation 
and  request  that  the  DDR&E  provide  the  revised  mission  statements  for  each 
DoD  FFRDC  in  response  to  the  final  report. 

Additional  Management  Comments.  Comments  to  the  recommendation  were 
also  received  from  the  ASDCC^I),  the  Army,  the  Navy,  and  the  Air  Force.  The 
comments  and  our  responses  follow. 

ASD(C3d  Comments.  The  ASDCC^I)  disagreed  and  stated  the 
recommendation  was  not  based  on  the  role  and  purpose  of  an  FFRDC,  as 
expressed  in  OFPP  Letter  84-1,  FAR  35.017,  and  the  DoD  FFBT)C 
Management  Plan.  The  ASD(C3l)  stated  that  the  FFRDCs  possess  unique 
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capabilities  and  expertise  that  reside  not  only  in  certain  definable  "specific 
research  areas,"  but  also  in  technical  depth  and  breadth.  Those  capabilities  and 
expertise  allow  FFRDCs  to  integrate  across  multiple  research  areas  in  a 
distinctive  structure  and  relationship  to  the  Government  that  allows  the  FFRDC 
to  perform  functions  closely  relat^  to  inherently  Governmental  functions  that 
could  not  be  entrusted  to  a  non-FFRDC  contractor.  The  ASD(C^I)  also  stated 
that  the  report  is  silent  on  whether  the  specific  criteria  in  Air  Force  Regulation 
80-1  and  Army  Communications-Electronics  Command  Regulation  70-64  that 
are  used  to  determine  the  appropriateness  of  tasks  assigned  to  the  MITRE  C^I 
(Command,  Control,  Communications,  and  Intelligence)  Division  FFRDC  were 
considered  during  the  audit. 

Audit  Response.  We  based  our  recommendation  on  criteria  in  OFPP 
Letter  84-1  and  FAR  35.017.  We  believe  that  all  special  capabilities  and 
expertise  for  which  the  FFRDC  is  maintained  should  be  clearly  specified  to 
allow  a  clear  differentiation  between  work  appropriate  for  FFRDCs  and  work 
appropriate  for  non-FFRDCs.  The  audit  evaluated  Air  Force  Electronics 
Systems  Center  Regulation  80-1,  "Utilization  of  MITRE  Support," 
February  21,  1991,  and  Army  Communications-Electronics  Command 

Regulation  70-64,  "Utilization  of  MITRE  Support,"  October  1,  1990,  and 
identified  those  regulations  in  Appendix  B  of  the  report.  The  regulations 
provided  criteria  for  assigning  work  to  the  FFRDC  that  could  be  interpreted  to 
justify  almost  any  engineering  and  technical  support  involving  the  development 
and  acquisition  of  command,  control,  communications,  and  electronics  systems. 

Army  Comments.  The  Army  agreed  and  stated  that  a  revised  mission 
statement  that  identifies  specific  research  areas  for  which  the  Arroyo  Center  has 
unique  capabilities  and  expertise  will  be  included  in  the  Arroyo  Center 
sponsoring  agreement  by  December  1994. 

Navy  Comments.  The  Navy  partially  agreed  and  stated  that  the  mission 
statements  need  improvement  and  should  not  be  limited  solely  to  the  "unique" 
capabilities  and  expertise  of  the  FFRDCs,  but  should  also  document  the 
"special"  capabilities  and  expertise  of  the  FFRDCs. 

Audit  Response.  We  agree  that  sponsors  should  document  the  unique 
or  special  capabitities  and  expertise  of  FFRDCs  that  are  needed  to  meet  a 
sponsors  special  technical  needs  or  ntission  requirements. 

Air  Force  Comments.  The  Air  Force  disagreed  and  stated  that 
Aerospace  Corporation  and  MITRE  C^I  Division  are  chartered  specifically  in 
their  sponsoring  agreements  to  provide  independent  and  objective  systems 
engineering  technic^  assistance  to  program  offices.  The  Air  Force  also  stated 
that  FFRDCs  already  have  clear  and  specific  charters  and  that,  therefore,  the 
recommendation  is  unnecessary  and  duplicative  of  existing  documents. 

Audit  Response.  We  agree  that  Aerospace  Corporation  and  MITRE  C^I 
Division  are  engaged  in  performing  general  systems  engineering  and  integration 
support  and  relat^  technical  support  to  DoD  sponsors.  During  the  audit,  we 
determined  that  the  Air  Force  sponsors  for  FFRDCs  also  contracted  with 
non-FFRDC  contractors  to  provide  engineering  and  technical  support.  The 


17 


Management  Comments  and  Audit  Response  on  the  Recommendations,  Potential 
Monetary  Benefits,  and  Internal  Controls 


non-FFRDC  contractors  were  required  to  work  side-by-side  with 
FFRDC  personnel  on  programs  and  also  to  be  independent  and  objective  in 
providing  support  and  performing  analysis  for  program  offices.  The  sponsoring 
agreements  for  the  two  FFRDCs  did  not  clearly  differentiate  FFRDC  work  from 
non-FFRDC  work. 

A.2.  Prepare  justifications  for  the  noncompetitive  assignment  of  projects  to 
the  federally  funded  research  and  development  centers  that  document: 

a.  The  unique  federally  funded  research  and  development  center 
capabilities  needed  to  perform  the  work. 

b.  The  alternatives  considered  to  perform  the  work  and  why  the 
alternatives  are  unable  to  effectively  do  the  work. 

c.  The  specific  characteristics  of  effectiveness  (that  is,  quantity, 
timeliness,  quality,  and  customer  satisfaction)  that  justify  assignment  of 
work  to  the  federally  funded  research  and  development  center  and  that 
must  be  met  when  performing  the  project  under  consideration. 

DDR&E  Comments.  The  DDR&E  partially  concurred  with  the 
recommendation  and  stated  that  the  revised  DoD  FFRDC  Management  Plan 
requires  each  sponsor  to  have  adequate  procedures  to  determine  whether  the 
proposed  work  should  be  assigned  to  its  FFRDC.  To  ensure  that  each  sponsor 
is  in  compliance  with  the  requirements  of  the  revised  management  plan,  the 
DDR&E  will  request  that  each  sponsor  provide  a  description  of  its  process  and 
procedures  to  determine  the  appropriateness  of  work  assigned  to  the  FFRDC. 
The  DDR&E  stated  that  corrective  action  will  be  taken  as  necessary. 

Audit  Response.  The  DDR&E  comments  are  partially  responsive.  Although 
the  DDR&E  agrees  that  adequate  procedures  are  necessary  to  justify  the 
noncompetitive  assignment  of  work  to  FFRDCs,  the  comments  do  not  state  that 
sponsors  will  be  required  to  document  the  criteria  cited  in  the  recommendation 
to  support  the  work  assignments  to  FFRDCs.  We  believe  that  the  criteria 
should  be  stated  in  the  DoD  FFRDC  Management  Plan.  We  request  that  the 
DDR&E  provide  additional  comments  in  response  to  the  final  report. 

Additional  Management  Comments.  Comments  to  the  recommendation  were 
also  received  from  the  ASD(C3l),  the  Army,  the  Navy,  the  Air  Force,  and  the 
Advanced  Research  Projects  Agency  (ARP A).  ITie  comments  and  our 
responses  follow. 

ASDfC^I),  Army,  and  Air  Force  Comments.  The  ASDCC^I),  the 
Army,  and  the  Air  Force  disagreed  and  stated  that  existing  procedures  and 
processes  adequately  identified  capabilities,  considered  alternatives,  and 
evaluated  effectiveness  of  work  to  the  FFRDCs. 

Audit  Response.  We  made  the  recommendation  because  adequate 
justification  was  lacking  for  many  of  the  projects  reviewed.  The  rationale  for 
using  FFRDCs  often  did  not  clearly  describe  the  unique  capabilities  needed  to 
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do  work,  document  why  non-FFRDCs  could  not  effectively  do  the  work,  or 
document  what  alternatives  were  considered  to  use  of  the  FFRDC. 
Documenting  justifications  that  address  the  three  factors  in  the  recommendation 
would  ensure  project  assignments  or  taskings  to  the  FFRDCs  meet  requirements 
of  OFPP  Letter  84-1  and  FAR  35.017. 

ASD(C3I)  Comments.  The  ASD(C3l)  also  stated  in  its  disagreement  on 
Recommendation  A.2.b.  that  considering  alternatives  for  each  project  would  be 
a  change  in  policy  and  that  alternatives  to  the  use  of  FFRDCs  should  be 
assessed  during  the  comprehensive  reviews. 

Audit  Response.  OFPP  Letter  84-1  and  FAR  35.017  provide  that 
FFRDCs  should  be  used  only  when  it  can  be  shown  that  existing  in-house  and 
non-FFRDC  contractor  sources  can  not  effectively  satisfy  the  special  research  or 
development  needs  of  the  sponsor.  We  agree  that  comprehensive  reviews 
consider  alternatives  for  determining  whether  a  contract  for  an  FFRDC  is 
appropriate.  Sponsors  should  also  consider  alternatives  for  individual  projects 
to  ensure  the  work  requirement  is  appropriate  for  an  FFRDC  to  perform. 

ASD(C3I)  and  Navy  Comments.  On  Recommendation  A.2.C.,  the 
ASD(C^I)  stated  that  effectiveness  could  also  involve  characteristics  such  as 
freedom  from  conflict  of  interest,  access  to  proprietary  data,  or  technical 
innovation.  The  Navy  stated  the  sponsor  should  determine  the  effectiveness 
characteristics  to  be  met  when  performing  projects  and  that  overly  burdensome 
conditions  should  not  be  impost  or  applied. 

Audit  Response.  The  justifications  for  assigning  work  should  identify 
and  document  the  rationale  for  why  the  FFRDC  is  the  best  suited  to  do  assigned 
work.  The  intent  of  the  recommendation  is  to  establish  a  process  to  improve 
compliance  with  OFPP  Letter  84-1  and  FAR  35.017.  Documentation  of 
justifications  should  not  impose  a  major  administrative  burden  on  the  sponsor. 
The  characteristics  cited  by  the  ASDCC^I)  are  valid  reasons  that  can  help 
document  why  noncompetitive  work  should  be  assigned  to  an  FFRDC. 

Navy  Comments.  The  Navy  stated  that  special  FFRDC  capabilities 
such  as  independence  and  objectivity  or  quick  response  capability  adequately 
justified  using  an  FFRDC. 

Audit  Response.  Sponsors  cited  independence  and  objectivity  and 
quick-response  capability  in  justifications  for  using  the  FFRDCs.  However,  we 
do  not  consider  such  factors  unique  to  the  FFRDCs  and  believe  the  justifications 
should  have  documented  that  no  in-house  activity  or  non-FFRDC  contractor 
could  provide  those  capabilities  as  effectively. 

ARPA  Comments.  ARP  A  agreed  with  the  recommendation  and  stated 
that  although  an  alternative  source  might  be  found  for  an  individual  task,  the 
assignment  of  the  individual  project  to  the  alternative  source  might  not  provide 
the  same  overall  benefit  to  the  DoD.  Also,  justifications  need  to  be  based  on 
both  characteristics  of  an  individual  task  and  on  the  benefit  obtained  by  having  a 
group  of  related  tasks  performed  by  the  same  organization. 
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Audit  Response.  We  accept  the  ARPA  comments  as  positive  actions. 

A. 3.  Perform  cost-comparison  studies  of  federally  funded  research  and 
development  centers  and  DoD  in  house  personnel  costs  as  part  of  the 
comprehensive  reviews. 

Management  Comments.  The  DDR&E  nonconcurred  and  stated  that  the 
recommendation  could  not  be  implemented  due  to  recent  budget  cuts  and 
downsizing  efforts  required  under  the  Federal  Workforce  Restructuring  Act  of 
1994.  The  DDR&E  ^so  stated  that  decisions  to  establish  and  use  FFSQDCs  are 
based  not  only  on  the  comparative  costs  of  FFRDC  and  in-house  personnel,  but 
on  qualitative  factors  such  as,  independence,  objectivity,  and  quick-response 
capability.  The  Army,  the  Navy,  and  the  Air  Force  disagreed  for  reasons 
similar  to  those  stated  by  the  DDR&E. 

Audit  Response.  The  comments  are  partially  responsive.  We  agree 
opportunities  to  retain  or  increase  in-house  capabilities  when  shown  to  be  more 
efficient  and  cost  effective  are  limited  because  of  the  civilian  workforce 
constraints.  However,  we  disagree  that  cost  comparison  studies  should  not  be 
performed  as  part  of  the  comprehensive  reviews,  which  are  only  performed 
(about  every  5  years)  prior  to  awarding  or  renewing  a  contract  for  an  FFRDC. 
The  Federal  Workforce  Restructuring  Act  states  that  civilian  workforce  ceilings 
may  be  waived  if  it  can  be  shown  the  efficiency  of  the  agency  or  the 
performance  of  a  critical  mission  function  so  requires.  We  made  the 
recommendation  because  cost  comparisons  were  not  performed  and 
independence,  objectivity,  and  quick-response  capability  are  not  characteristics 
possessed  only  by  the  FFRDCs.  We  believe  that  sponsors  should  determine  the 
cost  effectiveness  of  the  services  provided  by  the  FFRDCs.  Also,  the  Federal 
Workforce  Restructing  Act  expires  in  1999.  We  request  that  the  DDR&E 
reconsider  the  stated  position  and  provide  comments  in  response  to  the  final 
report. 

ASDfC^I)  Comments.  The  ASD(C^I)  agreed  and  stated  that  cost  comparisons 
of  FFRDC  and  in-house  personnel  would  be  done  during  the  next 
comprehensive  review  for  the  MITRE  C^I  Division  FFRDC. 

Audit  Response.  We  accept  the  ASDfC-^I)  comments  as  positive  actions. 

A.4.  Use  broad  agency  announcements  and  competitive  solicitations  to 
assess  the  potential  for  non-federally  funded  research  and  development 
center  contractors  to  perform  research  projects. 

Management  Comments.  The  DDR&E,  the  ASD(C^I),  the  Army,  the  Navy, 
and  the  Air  Force  disagreed  with  the  recommendation.  The  DDR&E,  the 
ASD(C3I),  the  Army,  the  Navy,  and  the  Air  Force  stated  that  the  use  of  such 
competitive  processes  were  not  required  by  or  would  violate  existing 
FAR  procedures.  Also,  they  stated  the  use  of  these  processes  would  duplicate 
existing  assessment  and  review  procedures  for  the  assignment  of  work  to 
FFRDCs. 
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The  DDR&E  further  stated  in  its  nonconcurrence  that  open  competition  would 
drive  down  costs;  however,  cost  was  not  the  only  factor  used  in  assigning  work 
to  an  FFRDC.  The  DDR&E  also  stated  that  the  Defense  Science  Board  task 
force  was  reviewing  the  "Role  of  FFRDCs  in  the  DoD  Mission"  and  will  be 
considering  the  appropriateness  of  work  assigned  to  FFRDCs.  The  DDR&E 
recommended  waiting  for  the  results  of  the  Board's  report. 

Audit  Response.  The  FAR  does  not  prohibit  the  use  of  competitive 
solicitations  for  the  evaluation  of  potential  alternatives  to  FFRDCs.  Congress 
has  established  full  and  open  competition  as  the  guiding  principle  for  all 
Government  acquisitions  and  has  not  prohibited  FFRDCs  from  competitive 
processes.  The  audit  determined  that  DoD  sponsors  did  not  adequately 
document  the  reasons  that  alternative  sources  could  not  effectively  accomplish 
individual  projects  noncompetitively  assigned  to  the  FFRDCs.  The  intent  of  the 
recommendation  is  to  supplement,  not  duplicate,  existing  assessment  and  review 
processes  for  assigning  work  to  the  FFRDCs  and  not  to  use  formal  competitive 
processes  for  every  tasking  to  the  FFRDCs.  We  believe  the  DDR&E  should 
include  in  the  DoD  FFRDC  Management  Plan  a  statement  that  sponsors  may 
use  competitive  processes  to  ascertain  the  best  sources  for  certain  research  and 
studies.  We  request  that  the  DDR&E  reconsider  the  described  position  in 
providing  additional  comments  to  the  final  report. 

We  agree  obtaining  best  value,  not  lowest  cost,  should  be  a  prime  consideration 
in  deciding  whether  to  assign  work  to  an  FFl^C.  The  DoD  should  consider 
the  recommendations  of  the  Defense  Science  Board  along  with  those  of  the  audit 
to  improve  their  management  of  DoD  FFRDCs. 


Management  Comments  Required 


Management  is  requested  to  comment  on  the  items  indicated  with  an  "X"  in  the 
following  table. 


Response  Should  Cover 


Number 

Addressee 

Concur/ 

Nonconcur 

Proposed 

Action 

Completion 

Date 

Related 

Issue* 

A.l. 

DDR&E 

X 

X 

IC 

A.2. 

DDR&E 

X 

X 

X 

IC 

A.3. 

DDR&E 

X 

X 

X 

IC 

A.4. 

DDR&E 

X 

X 

X 

IC  =  material  internal  control  weakness. 
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Recommendations,  Management  Comments,  and  Audit 
Response  on  Finding  B.  Justification  and  Analyses  of 
Management  Fee  Requirements 


B.l.  We  recommend  that  the  Director,  Defense  Research  and  Engineering; 
the  Deputy  Under  Secretary  of  Defense  (Logistics);  the  Assistant  Secretary 
of  Defense  (Command,  Control,  Communications,  and  Intelligence);  the 
Army;  the  Navy;  and  the  Air  Force  document  in  the  federally  funded 
research  and  development  center  sponsoring  agreements  why  the  federally 
funded  research  and  development  centers  need  management  fees.* 

DDR&E  Comments.  The  DDR&E  concurred.  The  DDR&E,  who  also 
commented  for  the  Deputy  Under  Secretary  of  Defense  (Logistics),  agreed  that 
FFRDC  management  fee  needs  should  be  documented  and  stated  that  the 
DoD  FFRDC  Management  Plan  dated  September  13,  1994,  requires  each 
sponsor  to  document  in  its  sponsoring  agreements  or  operating  instructions  why 
FFRDCs  need  fees. 

Audit  Response.  We  consider  the  comments  as  responsive.  The  DDR&E  did 
not  identify  an  estimated  date  the  sponsors  would  complete  actions  in  response 
to  the  DoD  FFRDC  Management  Plan.  In  comments  on  the  final  report,  we 
request  that  the  DDR&E  and  the  Deputy  Under  Secretary  of  Defense  (Logistics) 
provide  copies  of  appropriate  sections  of  sponsoring  agreements  that  satisfy  the 
DoD  FFRDC  Management  Plan  and  an  estimatSi  completion  date  for  the 
remainder  of  the  sponsoring  agreements. 

ASD(C3D  Comments.  The  ASDfC^I)  concurred  and  stated  that  the  sponsoring 
agreement  and  the  Air  Force  and  Army  contracts  with  the  MITRE  C^I  Division 
FFRDC  already  include  adequate  documentation  on  why  a  fee  is  needed. 

Audit  Response.  Although  the  comments  are  positive,  the  comments  do  not 
identify  actions  taken  or  planned  in  response  to  the  recommendation.  During 
the  audit,  we  determined  that  the  DoD  sponsoring  agreement  for  the  MITRE 
C^I  Division  FFRDC  dated  February  11,  1991,  referred  to  DFARS  215.972, 
but  did  not  document  rationale  why  management  fees  were  appropriate  for  the 
FFRDC.  In  response  to  the  final  report,  we  request  that  the  ASD(C3l)  identify 
the  actions  taken  or  planned  to  document  the  rationale  for  payment  of 
management  fees  to  the  FFRDC  and  actual  or  estimated  completion  dates. 

Army  Comments.  The  Army  concurred  and  stated  it  will  document  why 
management  fees  are  needed  in  accordance  with  the  DoD  FFRDC  Management 
Plan  and  a  revised  sponsoring  agreement  would  be  complete  by 
December  1994. 

Audit  Response.  The  Army  comments  are  responsive  to  the  recommendation. 

*In  the  draft  and  final  reports,  the  recommendation  was  also  directed  to  the 
Director,  Advanced  Research  Projects  Agency.  We  omitted  that  office  here 
because  it  does  not  sponsor  an  FFM)C  that  is  paid  management  fees. 
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Navy  and  Air  Force  Comments.  The  Navy  and  the  Air  Force  nonconcurred 
and  stated  the  DFARS  clearly  details  the  factors  to  consider  in  determining 
whether  a  fee  should  be  paid.  The  Navy  also  stated  that  DFARS  215.972(b)(1) 
already  requires  contracting  officers  to  document  their  reasons  for  payment  of 
management  fee  and  their  decision  is  included  in  the  price  negotiation 
memorandum  required  by  FAR  15.808.  The  Navy  further  stated  the  contracting 
officer's  analysis  includes  business-sensitive  information  that  should  not  be 
released  to  the  public  and  could  not  be  included  in  the  sponsoring  agreement. 
The  Air  Force  stated  incorporating  the  need  for  management  fee  in  the 
sponsoring  agreement  would  likely  amount  to  statements  that  are  of  little  value. 

Audit  Response.  The  September  1994  DoD  FFRDC  Management  Plan 
required  sponsors  to  document  in  sponsoring  agreements  or  operating 
instructions  why  the  FFRDCs  need  fees.  The  Navy  and  the  Air  Force  should 
comply  with  this  guidance.  We  request  that  the  Navy  and  the  Air  Force 
reconsider  their  positions  and  provide  additional  comments  on  the  final  report 
on  actions  taken  or  planned  and  completion  dates. 

B.2.  We  recommend  that  the  Service  Acquisition  Executives  and  the 
Director,  Advanced  Research  Projects  Agency,  establish  procedures  for 
contracting  officers  to: 

a.  Include  a  management  fee  clause  in  each  federally  funded 
research  and  development  center  contract  that  requires  federally  funded 
research  and  development  centers  to  justify  management  fee  needs  in 
accordance  with  criteria  contained  in  Defense  Federal  Acquisition 
Regulation  Supplement  215.972,  "Modified  Weighted  Guidelines  Method 
for  Nonprofit  Organizations."  Management  fees  should  be  justified  on  all 
contract  actions  requiring  cost  analysis  and  in  no  case  less  than  annually. 
The  annual  fee  request  should  include: 

(1)  A  description  of  each  fee  expense. 

(2)  A  statement  why  the  fee  is  not  chargeable  under  existing 
cost  guidelines. 

(3)  An  explanation  of  the  benefits  of  incurring  each  fee 
expense  to  both  the  federally  funded  research  and  development  center  and 
the  sponsor. 


(4)  An  annual  report  on  the  actual  use  of  prior  fee  awards. 

DDR&E  Comments.  The  DDR&E  agreed  with  the  recommendation  and  stated 
that  reviewing  fee  r^uirements  and  fee  usage  was  appropriate  and  guidelines 
for  such  reviews  existed  in  the  DFARS  and  the  DoD  FFRDC  Management 
Plan.  The  DDR&E  suggested  that  no  additional  guidance  be  implement^  until 
completion  of  the  congressionally-directed  study  on  management  fees  in  April 
1995. 
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Audit  Response.  We  agree  that  it  is  appropriate  to  delay  implementing  revised 
fee  guidance  until  completion  of  the  congressionally-mandated  fee  study. 

Army  Comments.  The  Army  concurred  and  stated  the  Arroyo  Center  was 
required  to  justify  its  management  fee  through  an  annual  need  for  fee 
justification  that  was  reviewed  by  the  Defense  Supply  Services-Washington 
(DSS-W)  and  the  Defense  Contract  Audit  Agency. 

Audit  Response.  The  Army  comments  are  partially  responsive.  The  Army  did 
not  address  actions  taken  or  planned  for  all  FFRDCs  for  which  it  contracts.  In 
addition  to  the  Arroyo  Center,  DSS-W  is  the  procuring  contracting  office  for 
the  Institute  for  Defense  Analyses  (IDA),  the  Logistics  Management  Institute, 
and  the  National  Defense  Research  Institute.  The  Army  Communications- 
Electronics  Command  is  the  procuring  contracting  office  for  MITRE 
Washington  C^I  Division  FFRDC.  Also,  the  Army's  comments  are  not  clear  as 
to  whether  the  specific  actions  detailed  in  the  recommendation  were 
implemented  for  the  Arroyo  Center.  We  request  that  the  Army  identify  the 
actions  taken  or  planned  and  provide  completion  dates  for  all  FFRDCs  for 
which  it  contracts  in  additional  comments  on  the  final  report. 

Navy  Comments.  The  Navy  nonconcurred  and  stated  the  requirement  to 
prepare  annual  fee  requests  would  violate  FAR  15.903(e),  "Contracting  Officer 
Responsibilities,"  which  provides,  "The  contracting  officer  shall  not  require  any 
prospective  contractor  to  submit  details  of  its  profit  or  fee  objective  but  shall 
consider  them  if  they  are  submitted  volunt^y."  The  Navy  also  stated 
preparing  fee  requests  would  only  be  meaningful  if  fees  were  negotiated 
annually.  The  Navy  further  stated  that  r^uiring  annual  fee  requests  would 
prevent  the  use  of  long-term  agreements  which  is  a  basic  part  of  the  FAR  policy 
for  establishing  FFRDCs. 

Audit  Response.  DFARS  215.972  states  that  the  contracting  officer  should 
consider  whether  any  fee  is  appropriate  for  nonprofit  organizations  that  are 
FFRDCs  and  lists  five  basic  factors  that  should  be  included  in  the 
considerations.  The  five  factors  deal  with  the  FFRDCs  retained  earnings, 
acquisition  plans,  working  capital  funding  needs,  contingency  funding  needs, 
and  unreimbursed  cost  funding  needs.  Contracting  officers  must  obtain  detailed 
information  from  the  FFRDC  to  determine  the  appropriateness  of  any  fee  for 
the  FFRDC.  In  addition,  FAR  35.017  states  that  FFRDCs  have  access  to 
Government  facilities  and  information  that  is  beyond  that  which  is  common  to  a 
normal  contractual  relationship  and  that  FFRDCs  should  conduct  their  business 
in  a  manner  befitting  its  specM  relationship  with  the  Government,  to  include  the 
full  disclosure  of  its  affairs  to  the  sponsoring  agency.  The  provisions  of 
DFARS  215.972  and  FAR  35.017  support  that  the  financial  affairs  of  FFRDCs 
should  be  closely  monitored  and  fully  disclosed.  The  Navy  should  also  note 
that  the  Air  Force  has  annual  fee  negotiations  with  it's  FFRDCs.  We  request 
that  the  Navy  reconsider  its  position  and  provide  additional  comments  on  the 
recommendation. 

Air  Force  Comments.  The  Air  Force  partially  concurred  with  the 
recommendation  but  did  not  agree  that  the  benefits  of  incurring  a  fee  expense 
that  accrued  to  the  sponsor  should  be  explained.  The  Air  Force  stated  that 
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would  be  a  change  in  OFPP  policy  implemented  in  DFARS  215.972(b)(l)(v)  on 
the  funding  of  unreimburs^  costs  deemed  ordinary  and  necessary  to  the 
FFRDC. 

Audit  Response.  The  Air  Force  comments  are  partially  responsive  to  the 
recommendation.  If  the  FFRDCs  and  their  sponsors  cannot  agree  on  the 
benefits  of  incurring  a  fee  expense,  the  Air  Force  should  consider  denying  the 
need  for  the  fee  expense.  The  guidelines  in  DFARS  215.972  do  not  grant 
blanket  approval  for  unreimbursed  costs  considered  ordinary  and  necessary  to 
the  FFRDC  or  for  any  other  category  of  fee  expense.  We  request  that  the  Air 
Force  reconsider  its  position  on  the  need  to  explain  the  benefits  of  incurring  fee 
expenses  and  provide  additional  comments  on  Ae  final  report. 

Additional  Management  Comments.  Comments  to  the  recommendation  were 
also  received  from  the  ASD(C^I).  The  comments  and  our  response  follow. 

ASD(C^I)  Comments.  The  ASD(C^I)  partially  agreed  with  the 
recommendation  and  stated  that  detailed  descriptions  of  expenses  and  detailed 
explanations  of  benefits  would  not  always  be  possible.  The  ASDCC^I)  stated 
that  some  fee  needs  and  fee  benefits  could  only  be  described  and  estimated  by 
expense  category. 

Audit  Response.  We  agree  that  specific  details  of  each  fee  expense  may 
not  always  be  possible  in  advance.  In  such  instances,  an  estimate  by  expense 
category  may  be  an  acceptable  alternative.  The  ASD(C3l)  should  inform  the 
Army  and  Air  Force  contracting  officials  of  its  desires  to  contractually  require 
adequate  fee  justifications. 

b.  Determine  whether  prior  year  fees  were  used  in  accordance  with 
approved  fee  requests  and  reduce  authorized  fees  for  expended  balances. 

DDR&E  and  Air  Force  Comments.  The  DDR&E  and  the  Air  Force 
concurred  with  determining  whether  prior  years  fees  were  used  unless  the  intent 
of  "approved  fee  requests"  is  to  require  Government  approval  of  detailed  fee 
elements.  The  DDR&E  and  the  Air  Force  stated  that  contractors  should  have 
some  latitude  in  the  use  of  fees.  The  DDR&E  and  the  Air  Force  also  stated  that 
unexpended  fee  balances  should  not  be  reduced  until  current  fee  needs  are 
analyzed. 

Audit  Response.  The  intent  of  the  recommendation  is  to  reduce  the  amount  of 
latitude  that  the  FFRDCs  have  in  this  area  and  to  ensure  that  FFRDCs  use  fees 
for  the  purposes  acceptable  to  the  contracting  officer.  DFARS  215.972 
provides  that  fees  should  only  be  authorized  if  they  are  considered  appropriate 
based  on  FFRDC  need.  The  FFRDCs  should  not  be  allowed  to  use  fees  for 
purposes  that  were  not  authorized  by  the  contracting  officer.  If  FFRDC  fee 
needs  change  during  the  year,  the  FFRDC  should  request  contracting  officer 
approval  before  the  costs  for  the  unanticipated  purpose  are  incurred.  Fees  not 
earned  in  prior  years  should  be  used  to  help  satisfy  current  FFRDC  funding 
needs  in  support  of  DoD  missions.  We  r^uest  that  the  Air  Force  provide 
additional  comments  on  when  the  planned  procedures  implementing  the 
recommendation  will  occur. 
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Army  Comments.  The  Army  concurred  but  did  not  provide  comments  specific 
to  this  part  of  the  recommendation. 

Audit  Response.  We  request  that  the  Army  identify  the  actions  taken  or 
planned  and  the  completion  dates  for  the  planned  actions  in  response  to  the  final 
report. 

Navy  Comments.  The  Navy  nonconcurred  and  stated  that  determining  whether 
prior  year  fees  were  used  in  accordance  with  approved  fee  requests  did  not  offer 
any  remedy  and  did  not  mean  that  a  current  year  request  for  the  same  expense 
would  be  inappropriate.  The  Navy  also  stated  fee  objectives  are  determined  in 
accordance  with  DFARS  215.972. 

Audit  Response.  The  intent  of  the  recommendation  is  for  FFRDC  sponsors  to 
followup  to  ensure  fees  were  used  for  agreed-upon  purposes  necessary  for 
FFRDC  operations  and  to  minimize  the  unjustified  accumulation  of  unexpended 
fees.  As  stated  previously,  the  Navy  contracting  officer  accepted  CNA's  fee 
proposal  as  "fair  and  reasonable."  We  request  that  the  Navy  reconsider  its 
position  and  provide  additional  comments  in  response  to  the  final  report. 

c.  Perform  an  annual  operating  cycle  analysis  to  determine  federally 
funded  research  and  development  center  management  fee  needs. 

DDR&E  and  Air  Force  Comments.  The  DDR&E  and  the  Air  Force  agreed 
that  an  annual  operating  cycle  analysis  of  FFM)C  fee  needs  should  be 
performed. 

Audit  Response.  The  comments  are  responsive  to  the  recommendation.  We 
request  that  the  Air  Force  provide  additional  comments  on  when  procedures 
implementing  the  recommendation  will  be  issued. 

Army  Comments.  The  Army  concurred  but  did  not  specifically  address 
whether  an  annual  operating  cycle  analysis  would  be  performed  to  determine 
FFRDC  fee  needs. 

Audit  Response.  In  response  to  the  final  report,  we  request  that  the  Army 
provide  comments  on  whether  an  operating  cycle  analysis  will  be  performed  to 
determine  FFRDC  fee  needs  for  each  FFRDC  for  which  it  is  fte  procuring 
contracting  office. 

Navy  Comments.  The  Navy  nonconcurred  with  the  recommendation  and  stated 
that  an  operating  analysis  is  only  useful  if  fees  are  negotiated  annually.  The 
Navy  also  stated  that  use  of  an  annual  contract  does  not  comply  with  provisions 
of  FAR  35.017(a)(4)  that  encourage  maintenance  of  long-term  relationships 
with  FFRDCs. 

Audit  Response.  As  discussed  in  the  audit  response  to  the  Navy  comments  to 
Recommendation  B.2.a.,  we  believe  that  fee  ne^s  should  be  assessed  annually 
and  that  requirements  for  such  annual  assessments  can  be  incorporated  in 
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long-term  contracts  similar  to  those  the  Air  Force  has  with  its  FFRDCs  that 
receive  fees.  We  request  that  the  Navy  reconsider  its  position  and  provide 
additional  comments  on  the  final  report. 

Additional  Management  Comments.  Comments  to  the  recommendation  were 
also  received  from  the  ASD(C^I).  The  comments  and  our  response  follow. 

ASDfC^I)  Comments.  The  ASDCC^I)  disagreed  with  the 
recommendation  and  stated  that  operating  cycle  analysis  should  exclude  long 
term  vacation  liabilities  from  the  operating  cycle  analysis.  The  ASD(C^I)  stated 
the  report  appears  to  suggest  that  income  should  be  accounted  for  on  an  accrual 
basis  while  unused  vacation  was  accounted  for  on  a  cash  basis. 

Audit  Response.  The  operating  cycle  analysis  for  the  MITRE  C^I 
Division  FFRDC  incorrectly  classified  all  employee  vacation  liabilities  as 
current.  However,  only  the  cost  of  that  portion  of  accrued  vacation  time 
expected  to  be  used  during  the  current  year  should  have  been  included  in  the 
operating  cycle  analysis.  The  classification  of  liabilities  as  current  or  long-term 
for  the  operating  cycle  analysis  should  not  be  interpreted  as  suggesting  a  change 
to  a  cash-based  accounting  system, 

d.  Assess  alternatives  to  the  award  of  fees,  such  as  advance  funding 
arrangements,  contractual  guarantees  for  contingencies,  providing 
Government  facilities  or  equipment,  or  others,  and  use  alternatives  when 
more  economical. 

DDR&E  and  Army  Comments.  The  DDR&E  and  the  Army  concurred.  They 
agreed  that  alternatives  to  management  fees  should  be  assessed.  The  DDR&E 
stated  that  improved  guidelines  and  procedures  will  be  addressed  in  a  study  on 
FFRDC  management  fee  needs  and  uses  that  was  required  by  the  Defense 
Appropriations  Act  for  FY  1995  and  was  due  to  Congress  by  April  1,  1995. 
The  Army  stated  that  it  would  like  to  be  part  of  any  DoD  group  established  to 
review  alternatives  to  management  fees. 

Audit  Response.  The  comments  are  responsive.  We  agree  that  improved 
guidelines  and  procedures  should  result  from  the  congressionally-mandated  fee 
study  and  they  should  be  included  in  the  DoD  FFRDC  Management  Plan. 

Navy  Comments.  The  Navy  nonconcurred  with  the  recommendation  and  stated 
that  advanced  funding  arrangements  do  not  save  money,  that  contingent 
liabilities  are  not  fully  covered  by  standard  contract  termination  clauses  so 
special  contract  clauses  would  require  funding  to  cover  any  contingent 
liabilities,  and  that  using  Government  facilities  and  equipment  is  more  costly 
and  puts  greater  liability  on  the  Government. 

Audit  Response.  The  Navy  comments  are  partially  responsive.  The  Navy  did 
not  provide  support  for  its  conclusion  that  die  payment  of  management  fees  is 
the  most  economical  alternative  either  during  the  audit  or  in  response  to  the 
audit  report.  In  comments  on  the  final  report,  we  ask  that  the  Navy  provide 
additional  comments  that  support  the  conclusion  that  payment  of  management 
fees  to  CNA  is  the  most  economical  alternative  for  the  Navy. 
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Air  Force  Comments.  The  Air  Force  did  not  provide  comments  on  the 
recommendation. 

Audit  Response.  We  request  the  Air  Force  provide  comments  on  the 
recommendation  in  response  to  the  final  report. 


Management  Comments  Required 


Management  is  requested  to  comment  on  the  items  indicated  with  an  "X"  in  the 
following  table. 


Response  Should  Cover 


Concur/ 

Proposed 

Completion 

Related 

Number 

Addressee 

Nonconcur 

Action 

Date 

Issues! 

B.l. 

DDR&E 

X 

X 

IC 

DUSD(L0G)2 

ASDCC^I) 

X 

X 

X 

X 

IC 

IC 

Navy 

X 

X 

X 

IC 

Air  Force 

X 

X 

X 

IC 

B.2.a. 

Army 

X 

X 

IC,  M 

Navy 

X 

X 

X 

IC,  M 

Air  Force 

X 

X 

X 

IC,  m3 

B.2.b. 

Army 

X 

X 

IC 

Navy 

X 

X 

X 

IC 

Air  Force 

X 

X 

IC 

B.2.C. 

Army 

X 

X 

Navy 

X 

X 

X 

Air  Force 

X 

B.2.d. 

Navy 

X 

X 

M 

Air  Force 

X 

X 

X 

M 

^IC  =  material  internal  control  weakness 
M  =  monetary  benefits 

^Deputy  Under  Secretary  of  Defense  (Logistics) 
^Applies  to  Recommendation  B.2.a.(3). 
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Recommendations,  Management  Comments,  and  Audit 
Response  on  Finding  C.  Conflicts  of  Interest  Issues 


Revised,  Deleted  and  Renumbered  Recommendations.  As  a  result  of 
management  comments,  we  revised  final  report  Recommendation  C.2.  to 
recommend  the  Navy  either  obtain  reimbursement  or  provide  supporting 
documentation  for  incorporation  fees  paid  to  CNA,  Incorporated.  We  also 
deleted  final  report  Recommendation  C.3.b.  to  include  all  payments  to  federally 
funded  research  and  development  center  employees  on  Intergovemment^ 
Personnel  Act  assignments  to  DoD  under  the  funding  ceilings  imposed  by 
Congress.  Final  report  Recommendation  C.3.a.  is  renumbered  as 
Recommendation  C.3. 

C.l.  We  recommend  the  Service  Acquisition  Executives  and  the  Director, 
Advanced  Research  Projects  Agency,  require  contracting  officers  to: 

a.  Obtain  certiUcations  from  the  sponsor  of  each  project  that  the 
statement  of  work  has  been  reviewed  for  potential  and  actual  conflicts  of 
interest.  Issue  instructions  for  sponsoring  program  officials  to  assist  in 
such  evaluations  and  require  sponsoring  program  officials  to  notify  the 
contracting  officer  inunediately  of  any  conflict  identified. 

Management  Comments.  The  DDR«&E,  the  ASD(C3l),  the  Army,  the  Air 
Force,  and  ARPA  nonconcurred.  They  stated  that  adequate  safeguards  already 
existed  in  OFPP  Letter  84-1,  the  FAR,  the  FFRDC  sponsoring  agreements,  and 
the  contracts  and  that  those  safeguards  assured  conflicts  of  interest  could  not 
occur.  Further,  additional  requirements  would  be  burdensome  and  of  little 
value. 

Audit  Response.  The  existing  guidelines  and  restrictions  in  OFPP  Letter  84-1, 
the  FAR,  FFRDC  sponsoring  agreements,  and  contracts  were  not  sufficient  to 
cause  the  contracting  officers  for  the  FFRDCs  to  question  sponsors  of  work 
requirements  regarding  potential  conflicts  of  interest.  The  intent  of  the 
recommendation  is  to  promote  compliance  with  the  existing  guidelines  for 
Government  officials  to  monitor  FFRDC  work  for  conflicts  of  interest  and  for 
contracting  officers  to  be  informed  of  the  existence  of  conflicts  of  interest. 
Contracting  officials  primarily  relied  on  project  sponsors  to  monitor  FFRDCs 
for  conflicts  of  interest.  However,  of  the  229  project  sponsors  questioned 
during  the  audit,  108  stated  they  did  not  review  work  for  conflicts  of  interest 
and  27  thought  that  contracting  officers  and  FFRDC  oversight  committees  were 
monitoring  for  conflicts  of  interest.  Twenty-four  project  sponsors  stated  that 
additional  guidance  on  conflicts  of  interest  would  be  useful.  We  request  that  the 
Army,  the  Air  Force,  and  ARPA  reconsider  their  positions  and  provide 
additional  comments  in  response  to  the  final  report. 

Navy  Comments.  The  Navy  concurred  and  said  that  a  statement  on  conflict  of 
interest  review  will  be  included  in  the  task  documentation  for  implementation  in 
the  Navy's  planned  new  FFRDC  contract. 
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Audit  Response.  The  Navy  comments  are  fiilly  responsive  to  the 
recommendation  and  no  further  response  is  necessary. 

b.  Include  in  all  federally  funded  research  and  development  center 
contracts  conflicts  of  interest  clauses  that: 

(1)  Require  federally  funded  research  and  development 
centers  to  flle  marketing  consultant  or  advisory  and  assistance  services 
certificates  required  by  Federal  Acquisition  Regulation  9.507  for  each 
project  assigned  to  the  contracts. 

(2)  Require  federally  funded  research  and  development 

centers  to  warrant  that  no  conflicts  of  interest  existed  before  contract 
award  and  that  the  contracting  officer  will  be  immediately  notified  if  any 
conflicts  of  interest  arise  after  contract  award. 

(3)  Provide  for  remedies  that  include  possible  contract 

termination  if  the  federally  funded  research  and  development  center  fails  to 
inform  the  contracting  officer  of  any  conflicts  of  interest. 

(4)  Require  federally  funded  research  and  development 

centers  to  establish  procedures  for  employees  in  executive  and  research 
positions  to  file  annual  disclosures  of  personal  financial  interests. 

(5)  Require  federally  funded  research  and  development 

centers  to  report  their  investments  in  and  contributions  from  non- 
Government  organizations. 

Army  Comments.  The  Army  nonconcurred  and  stated  the  report  was 
inaccurate  in  stating  that  the  RAND  Arroyo  Center  does  not  have  a  conflict  of 
interest  clause  as  part  of  the  contract  and  recommended  the  statement  be  deleted 
from  the  report.  The  Army  stated  RAND  has  a  DoD-approved  conflict  of 
interest  policy  dated  March  2,  1993,  that  is  maintained  as  part  of  the  basic 
contract  file  at  DSS-W.  The  Army  further  stated  it  would  review  current 
conflict  of  interest  policies  for  the  Arroyo  Center  during  the  upcoming  contract 
renewal  process. 

Audit  Response.  Contract  MDA903-91-C-0006  awarded  by  DSS-W  to  the 
RAND  Corporation  (Arroyo  Center)  on  January  18,  1991,  did  not  contain  a 
conflict  of  interest  clause.  The  referenced  March  2,  1993,  conflict  of  interest 
policy  was  prepared  in  response  to  Section  8107  of  Public  Law  102-172,  and  as 
noted  in  the  report  applies  to  conflicts  involving  trustees  or  board  members  who 
simultaneously  serve  on  the  boards  of  profit  and  nonprofit  companies.  We 
believe  the  policies  over  board  of  trustee  members  should  also  be  incorporated 
in  the  contracts  with  each  FFRDC.  We  agree  the  Army  needs  to  further  study 
the  potential  for  conflicts  of  interest  and  that  such  study  should  include  a 
consideration  of  incorporating  the  requirements  of  the  recommendation  into  the 
contract.  We  request  that  the  Amy  reconsider  its  position  and  provide 
additional  comments  in  response  to  the  final  report. 
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Navy  Comments.  The  Navy  concurred  in  principle  with  Recommendation 
C.l.b.(l),  but  stated  it  was  not  needed  because  CNA  is  already  required  by  its 
existing  conflicts  of  interest  clause  to  identify  all  potential  conflicts  of  interest. 
The  Navy  concurred  with  Recommendations  C.l,b.(2)  through  C.l  b.(5). 

Audit  Response.  Except  for  its  position  on  Recommendation  C.l.b.(l),  we 
consider  the  Navy  comments  to  be  responsive.  Obtaining  the  certifications 
required  by  FAR  9.507  should  not  create  a  significant  administrative  burden  to 
CNA  if  it  must  already  identify  potential  conflicts  of  interest.  In  response  to  the 
final  report,  we  request  that  the  Navy  reconsider  its  position  on 
Recommendation  C.l.b.(l)  and  provide  additional  comments. 

Air  Force  Comments.  The  Air  Force  nonconcurred  and  stated  there  was  no 
possibility  for  conflicts  of  interest  in  the  Aerospace,  MITRE,  and  Lincoln 
Laboratory  FFRDCs  because  of  existing  regulatory  and  contractual  provisions. 
The  Air  Force  stated  filing  of  FFRDC  employee  financial  disclosures  would  not 
be  useful  unless  work  assignments  were  provided.  The  Air  Force  also  stated  the 
financial  holdings  of  employees  are  not  examined  by  company  management  or 
by  the  Government  in  non-FFRDC  contractors. 

Audit  Response.  The  audit  determined  that  regulatory  and  contractual 
provisions  were  not  always  sufficiently  enforced  to  ensure  actual  and  potential 
conflicts  of  interest  were  reported  to  die  contracting  officers  for  the  FFRDCs. 
We  agree  that  FFRDC  employees'  work  assignments  should  be  considered 
along  with  their  disclosed  financial  interests.  We  believe  that  the  special 
relationships  FFRDCs  have  with  their  sponsors  that  involve  access  to 
Government  and  contractor  information  and  facilities  not  afforded  in  a  normal 
contractual  relationship  warrants  the  need  for  improved  oversight.  We  request 
that  the  Air  Force  reconsider  its  position  and  identify  the  actions  it  intends  to 
take  on  each  element  of  the  recommendation  in  response  to  the  final  report. 

ARPA  Comments.  The  ARPA  disagreed  with  Recommendation  C.l.b.(l)  and 
stated  it  appeared  excessive  since  Recommendation  C.l. a.  requires  each 
statement  of  work  to  be  reviewed  by  the  sponsor  for  conflicts  of  interest. 
ARPA  stated  the  certification  requirements  should  apply  to  each  contract  instead 
of  each  project. 

Audit  Response.  We  believe  that  the  certifications  should  be  obtained  for 
individual  projects  because  FFRDC  work  requirements  are  not  well  defined  in 
sufficient  detail  prior  to  the  award  of  a  5-year  contract.  The  potential  for 
conflicts  of  interest  is  more  appropriately  considered  at  the  time  die  project  is 
assigned  to  an  FFRDC,  when  the  specific  circumstances  surrounding  the  project 
are  better  known.  Also,  consultants  are  usually  employed  by  the  FFRDCs  for 
specific  taskings  rather  than  for  the  duration  of  the  FFRDC  contracts.  We 
request  that  AM*A  reconsider  its  position  and  provide  comments  in  response  to 
the  final  report. 
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Additional  Management  Comments.  The  DDR&E  and  the  ASD(C^I)  also 
provided  comments  to  the  recommendation.  The  comments  and  our  response 
follow. 


DDR&E  Comments.  The  DDR&E  partially  agreed  with  the 
recommendation,  but  stated  that  Recommendation  C.l.b.(l)  was  not  needed 
because  FFRDCs  were  prohibited  from  competition  and,  therefore,  did  not  hire 
marketing  consultants.  The  DDR&E  also  stated  advisory  and  assistance 
certificates  were  not  needed  because  the  purpose  of  the  certificates  was  to 
identify  potential  conflicts  of  interest  involving  for-profit  activities  seeking 
business  with  the  Government.  The  DDR&E  stated  Recommendations 
C.l.b.(2)  through  C.l.b.(5)  may  have  merit  and  will  be  considered. 

Audit  Response.  Provisions  of  FAR  subpart  9.5,  "Organizational  and 
Consultant  Conflicts  of  Interest,"  apply  to  contracts  mih  profit  or  nonprofit 
organizations,  including  nonprofit  organizations  created  largely  or  wholly  with 
Government  funds.  As  stated  in  the  report,  FAR  9.502  recognizes  that 
organizational  conflicts  of  interest  are  likely  to  occur  in  organizations 
performing  types  of  work  that  are  similar  to  the  work  done  by  the  DoD 
FFRDCs.  We  continue  to  believe  that  the  FFRDCs  should  be  r^uested  to 
complete  both  certifications  required  by  FAR  9.507.  Completion  of  the 
certifications  on  use  of  marketing  consultants  should  impose  no  significant 
administrative  burden  on  the  FFRDC  if  none  were  employed. 

ASD(C3I)  Comments.  The  ASDfC^I)  disagreed  with  Recommendation 
C.l.b.(l)  and  stated  FFRDCs  do  not  compete  and  have  no  need  for  marketing 
consultants.  Also,  all  the  work  of  the  MTIRE  C^I  Division  FFRDC  is  systems 
engineering  rather  than  advisory  and  assistance  services.  The  ASD(C^I) 
partially  agreed  with  Recommendation  C.l.b.(4)  to  require  FFRDC  executives 
and  research  personnel  to  file  financial  disclosures  and  stated  the  requirements 
already  exist^  at  the  MITRE  C^I  Division  FFRDC.  The  ASD(C^I)  further 
stated  all  FFRDC  employees  earning  a  salary  at  or  above  Senior  Executive 
Service  level  4  should  also  file  disclosures.  The  ASD(C^I)  agreed  with 
Recommendations  C.l.b.(2),  C.l.b.(3),  and  C.l.b.(5). 

Audit  Response.  Our  response  to  Recommendation  C.l.b.(l)  is  the 
same  as  that  made  to  the  DDR&E  comments.  United  States  Code,  title  31, 
section  1105(g),  defines  advisory  and  assistance  services  to  include  engineering 
and  technical  services  when  provided  by  non-government  sources.  The  statute 
does  not  exempt  systems  engineering  provided  by  FFRDCs  from  the  definition. 
We  believe  that  all  FFRDC  executives  and  research  personnel  involved  in 
sensitive  positions  should  be  required  to  file  financial  disclosures. 

c.  Review  Intergovernmental  Personnel  Act  appointments  for  all 
DoD  federally  funded  research  and  development  center  personnel  for 
potential  conflicts  of  interest. 
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Army  Comments.  The  Anny  stated  that  the  recommendation  did  not  apply  to 
the  Army, 

Audit  Response.  The  recommendation  applies  to  the  Army  because  the  Army 
sponsors  one  FFRDC,  the  Arroyo  Center,  and  contracts  through  DSS-W  and 
the  U.S.  Army  Communications-Electronics  Command  for  five  FFRDCs  that 
are  sponsored  by  either  the  Army  or  the  Office  of  the  Secretary  of  Defense. 
Accordingly,  we  request  that  the  Army  provide  comments  in  response  to  the 
final  report. 

Navy  Comments.  The  Navy  did  not  concur  with  the  recommendation  as 
written  and  stated  that  any  recommendation  to  amend  or  revise  regulations 
related  to  IPA  appointments  should  be  addressed  to  the  Assistant  Secretary  of 
the  Navy  (Manpower  and  Reserve  Affairs).  The  Navy  stated  that  personnel 
regulations  could  be  amended  to  require  notification  of  the  FFRDC  contracting 
officer  of  a  pending  IPA  appointment  to  ensure  there  were  no  potential  conflicts 
of  interest. 

Audit  Response.  The  comments  are  partially  responsive  to  the  intent  of  the 
recommendation.  Contracting  officers  are  responsible  for  identifying  and 
mitigating  potential  conflicts  of  interest.  Accordingly,  contracting  officers 
should  be  aware  of  IPA  appointments  involving  FFRDC  employees  to  avoid 
conflicts  of  interest.  The  Assistant  Secretary  of  the  Navy  (Research, 
Development,  and  Acquisition)  should  provide  input  to  and  request  the  Assistant 
Secretaiy  of  the  Navy  (Manpower  and  Reserve  Affairs)  to  make  any  required 
changes  to  Navy  personnel  regulations  needed  to  implement  the 
recommendation.  We  request  that  the  Assistant  Secretary  of  the  Navy 
(Research,  Development,  and  Acquisition)  provide  additional  comments  on  the 
recommendation  in  response  to  the  final  report. 

Air  Force  Comments.  The  Air  Force  did  not  comment  on  the 
recommendation. 

Audit  Response.  We  request  that  the  Air  Force  provide  comments  on  the 
recommendation  in  response  to  the  final  report. 

ARPA  Comments,  ARPA  stated  it  was  reasonable  to  require  review  of  IPA 
appointments  for  conflicts  of  interest,  but  that  the  examples  provided  in  the 
findings  and  recommendation  imply  a  definition  of  conflicts  of  interest  that 
would  be  damaging  to  DoD  programs. 

Audit  Response.  The  intent  of  the  recommendation  was  to  make  contracting 
officers  for  the  FFRDCs  aware  of  IPA  appointments  of  FFRDC  employees  that 
might  result  in  conflicts  of  interest.  We  request  that  ARPA  provide  comments 
on  how  it  intends  to  implement  the  recommendation  in  comments  on  the  final 
report. 
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DDR&E  and  ASDfC^I)  Comments.  The  DDR«feE  and  ASD(C3l)  disagreed 
and  stated  that  procedures  used  during  the  IPA  selection  and  assignment  process 
to  avoid  potential  conflicts  of  interest  were  adequate. 

Audit  Response.  We  made  the  recommendation  because  during  the  audit  we 
reviewed  only  the  procedures  at  Washington  Headquarters  Services  that  deal 
with  FFRDC  personnel  assigned  to  the  Office  of  the  Secretary  of  Defense.  We 
did  not  examine  the  procedures  for  reviewing  DPA  assignments  within  the 
Military  Departments  or  Defense  agencies  that  did  not  obtain  personnel  support 
from  the  Washington  Headquarters  Services.  We  determined  that  contracting 
officers  for  the  FFRDCs  were  not  aware  of  FFRDC  personnel  who  were  on 
IPA  assignments. 

C.2.  We  recommend  that  the  Assistant  Secretary  of  the  Navy  (Research, 
Development,  and  Acquisition)  either  direct  the  Office  of  Naval  Research 
contracting  officer  to  obtain  reimbursement  from  the  Center  for  Naval 
Analyses  for  incorporation  fees  paid  by  the  Navy  or  provide  documentation 
of  prior  approval  of  the  incorporation  fees. 

Management  Comments.  The  DDR&E  and  the  Navy  nonconcurred  with  the 
recommendation  and  stated  that  since  the  organizational  costs  were  approved  in 
advance,  as  required  by  Office  of  Management  and  Budget  Circular  No.  A-122, 
the  contracting  officer  had  no  basis  to  require  CNA  to  return  the  incorporation 
fees. 

Audit  Response.  No  documented  evidence  existed  of  an  advance  agreement  in 
the  contract  files  or  in  the  sponsoring  program  office  files  on  the  payment  of  the 
organizational  costs  of  CNA.  The  CNA  was  incorporated  on  September  12, 
1990.  The  only  documentation  addressing  the  Navy's  intention  was  the 
September  28,  1990,  contract  with  CNA,  which  authorized  the  payment  of 
organization  costs  retroactive  to  September  1,  1990.  Without  documentation 
supporting  the  action,  we  had  no  recourse  other  than  to  request  reimbursement. 
Based  on  Navy  comments,  we  revised  the  recommendation.  We  request  that  the 
Navy  provide  comments  on  the  revised  recommendation. 

C.3.  We  recommend  that  the  Director,  Defense,  Research  and 
Engineering,  revise  the  DoD  federally  funded  research  and  development 
center  management  plan  to  exclude  federally  funded  research  and 
development  center  personnel  from  assignment  to  DoD  positions  under 
Intergovernmental  Personnel  Act  appointments  that  involve  oversight  or 
management  responsibilities  over  a  federally  funded  research  and 
development  center. 

DDR&E  and  ASDfC^I)  Comments.  The  DDR&E  and  ASDCC^I)  stated 
IPA  appointees  should  not  exercise  oversight  or  management  responsibilities 
over  the  organization  from  which  they  came.  The  DDR&E  also  stated  that 
existing  IPA  assignment  and  selection  procedures  ensure  this  will  not  occur. 


34 


Management  Comments  and  Audit  Response  on  the  Recommendations,  Potential 

Monetary  Benefits,  and  Internal  Controls 


Audit  Response.  The  comments  are  partially  responsive.  FAR  35.017-2(c) 
requires  FFRDC  sponsors  to  ensure  sufficient  Government  expertise  is  available 
to  adequately  and  objectively  evaluate  work  to  be  perform^  by  an  FFRDC. 
The  intent  of  the  provision  is  best  served  by  using  only  full-time  Government 
employees  to  oversee  FFRDC  affairs.  FFRDCs  are  granted  access  to 
Government  information  beyond  that  afforded  normal  contractors,  and  the  close 
relationships  of  the  FFRDCs  with  their  sponsors  increase  rather  than  reduce  the 
potential  for  conflicts  of  interest.  The  use  of  an  employee  of  an  FFRDC  to 
monitor  and  make  decisions  regarding  the  affairs  of  another  FFRDC  only 
increases  the  potential  for  a  conflict  of  interest.  We  request  the  DDR&E  to 
reconsider  the  position  on  the  recommendation  and  provide  additional  comments 
in  response  to  the  final  report. 

Additional  Management  Comments.  Comments  to  the  recommendation  were 
also  received  from  the  Army,  the  Navy,  and  ARPA. 

Army  and  Navy  Comments.  The  Army  and  the  Navy  concurred  with 
the  recommendation. 

ARPA  Comments.  ARPA  partially  disagreed  with  the  recommendation 
and  stated  that  the  assignment  of  an  FFRDC  employee  on  an  IPA  to  oversee 
another  FFRDC  seemed  similar  to  having  a  university  employee  on  an  IPA 
oversee  work  at  another  university.  ARPA  also  stated  that  the  fact  that  the 
Software  Engineering  Institute  was  established  based  on  a  report  that  was 
prepared  by  a  group  that  included  IDA  participants  is  not  grounds  for 
disqualifying  the  EDA  IPA. 

Audit  Response.  The  DoD  FFRDCs  are  primarily  dependent  on  their 
DoD  sponsors  for  the  majority  of  their  funding  through  noncompetitive  contract 
awards.  The  same  dependence  does  not  exist  for  most  universities.  As  stated  in 
the  audit,  the  assignment  of  the  IDA  employee  to  the  ARPA  position  gives  the 
appearance  of  a  conflict  of  interest.  We  continue  to  believe  that  implementation 
of  the  recommendation  would  help  avoid  such  situations  in  the  future. 
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Management  Comments  Required 


Management  is  requested  to  comment  on  the  items  indicated  with  an  "X"  in  the 
table  below. 


Response  Should  Cover 


Number 

Addressee 

Concur/ 

Nonconcur 

Proposed 

Action 

Completion 

Date 

Related 

Issuei 

C.l.a. 

Army 

X 

X 

X 

IC 

Air  Force 

X 

X 

X 

IC 

ARPA 

X 

X 

X 

IC 

C.l.b. 

Army 

X 

X 

X 

IC2 

Navy 

X 

X 

IC3 

Air  Force 

X 

X 

X 

IC2 

ARPA 

X 

X 

X 

IC2 

C.l.c. 

Army 

X 

X 

X 

Navy 

X 

X 

X 

Air  Force 

X 

X 

X 

ARPA 

X 

X 

X 

C.2. 

Navy 

X 

X 

X 

C.3. 

DDR«&E 

X 

X 

X 

IC 

lie  =  material  internal  control  weakness. 

^Applies  to  Recommendations  C.l.b.(l)  through  (5). 
^Applies  to  Recommendation  Cl.b.(l). 


Management  Comments  and  Audit  Response  on  Potential 
Monetary  Benefits 


Management  Comments.  The  Navy  nonconcurred  with  the  reported  monetary 
benefits.  The  Navy  stated  that  the  $11.6  million  savings  are  necessary  costs  of 
doing  business  and  that  the  elimination  of  those  funds  would  jeopardize  the 
existence  of  the  FFRDCs.  The  Navy  stated  there  was  no  contractud  authority 
to  eliminate  fees  or  to  specify  how  FFRDCs  can  use  fees,  and  that  savings  could 
not  be  realized  unless  the  FFRDCs  agree  and  new  contracts  are  negotiated 
without  fees.  The  Navy  further  stated  that  monetary  and  other  benefits  far 
outweigh  the  $2.9  million  increase  in  CNA  management  fees.  The  Navy  also 
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stated  there  was  no  way  to  rescind  the  increased  fee  payment  and  that  the 
increased  fee  payment  was  for  a  specific  purpose  and  will  not  extend  beyond  the 
September  30,  1995,  termination  date  of  the  existing  contract  with  CNA. 

The  DDR&E,  the  ASD(C3l),  the  Army,  and  the  Air  Force  did  not  indicate 
concurrence  or  nonconcurrence  with  the  stated  monetary  benefits  of  the  rq)ort. 

Audit  Response.  The  Navy's  stated  intention  to  reduce  fee  payments  to  CNA 
upon  expiration  of  the  current  contract  in  September  1995  is  responsive. 
However,  we  believe  that  the  Navy  can  impose  additional  controls  over  fees  or 
specify  how  CNA  uses  its  fees.  Tbe  fee  payments  to  CNA  include  funding  for 
programs  that  are  not  necessary  operating  expenses  for  CNA.  We  believe  the 
Navy  could  cease  fee  payments  to  CNA  for  expenses  that  do  not  meet  the 
described  criteria.  In  response  to  the  final  report,  we  request  that  the  Navy 
reconsider  its  position  on  the  potential  monetary  benefits  and  provide  addition^ 
comments. 

We  also  request  that  the  DDR&E,  the  ASD(C^I),  the  Army,  and  the  Air  Force 
state  their  concurrence  or  nonconcurrence  with  the  monetary  benefits  of  the 
report  in  response  to  the  final  report. 


Management  Comments  and  Audit  Response  on 
Internal  Controls 


Navy  Comments.  The  Navy  disagreed  with  the  audit  conclusion  on  internal 
controls.  The  Navy  stated  current  controls  for  assigning  work  to  CNA,  which 
include  reviews  by  the  project  sponsor,  the  contracting  officer,  and  a  high-level 
CNA  Policy  Council,  provide  appropriate  assessment  of  the  need  for  CNA 
services  as  well  as  adequate  internal  controls.  The  Navy  stated  that  the  FAR 
and  DFARS  provide  policies  and  procedures  needed  to  establish  fee  objectives 
and  make  determinations  on  whefter  fees  should  be  paid  and  the  contracting 
officer  complied  with  all  requirements  for  CNA  fees. 

Audit  Response.  As  discussed  in  the  audit  report  and  in  our  response  to  the 
management  comments,  internal  controls  over  die  work  assignments  to  FFRDCs 
need^  improvement.  The  Navy  did  not  have  sufficient  documented  criteria  for 
assessing  proposed  CNA  work  assignments,  to  include  a  mission  statement  that 
clearly  differentiated  work  appropriate  for  CNA  from  work  that  should  be  done 
by  non-FFRDCs.  Regarding  management  fees,  the  report  states  that  the  Navy 
did  not  follow  the  established  FAR  and  DFARS  provisions  in  establishing  CNA 
fee  needs  or  establish  effective  control  over  CNAs  use  of  fees. 


37 


Part  III  -  Management  Comments 


Preceding  Pag 


Blank 


Defense  Research  and  Engineering  Conunents 


DIRECTOR  OF  DEFENSE  RESEARCH  AND  ENGINEERING 
WASHINGTON.  DC  20301*3610 


MEMORANDUM  FOR  THE  INSPEi 


Secober  2,  1994 


SUBJECT:  Review  of  Draft  Audit  Report  oa  •Contracting  Practices 
for  the  Use  and  Operation  of  OoD-Sponsored  Federally 
Funded  Research  and  Oevelopaent  Centers  (FFRDC) 
(Project  Mo.  lCH-5012) 


I  have  provided  at  the  attachment  nv  comments  to  subject 
report  findings  and  recommendations.  In  addition,  the  comments 
provided  to  me  by  each  of .the  FFRDC  sponsoring  activities  are 
also  attached.  These  responses  comment  in  more  detail  on 
findings  and  recommendations  that  directly  impact  the  management 
and  operation  of  a  specific  FFRDC. 

For  most  recommendations,  I  have  identified  the  action  1 
intend  to  take  or  have  explained  why  I  do  not  concur.  For 
others,  we  will  have  to  await  the  results  of  ongoing  reviews, 
audits  and  studies  of  pertinent  FFRDC  issues  to  ensxire  that  we 
have  adequate  information  to  make  an  informed  determination. 

Overall,  the  audit  tended  to  enqphasize  events  that  occurred 
during  the  FY  1988  to  FY  1992  time  frame.  Since  that  time,  there 
have  been  a  number  of  chemged  or  improved  management  practices 
initiated  by  either  DDR&E  or  FFRDC  sponsoring  activities.  Also, 
the  audit  ignores  the  intentionally  unique  relationship  the 
Department  has  with  its  FFRDCs  and  recoasnends  changes  that  would 
alter  this  relationship.  Many  of  these  changes  treat  FFRDCs  as 
if  they  had  the  same  characteristics  as  a  for-profit  company. 

That  is  not  the  case  as  evidenced  by  the  designation  of  FFRIX 
status . 


I  believe  that  the  OoD  is  in  compliance  with  Office  of 
Federal  Procurement  Policy  letter  Mo.  84.1,  the  Federal 
Acquisition  Regulation  and  the  Competition  in  Contracting  Act. 

I  agree,  however,  that  there  are  areas  that  can  or  should  be 
improved  and  that  will  result  in  a  stronger  and  more  effective 
DoD  FFRDC  capability.  As  you  are  aware,  many  of  these  areas  are 
already  undergoing  thorough  review  and  will  be  the  subject  of 
Congressional  activity  this  coming  sussner. 


Attachments 


Aniti 


K. 


Jones 
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CoMMntB  on  Draft  DoDXO  Audit  Xaport  ob 
■Contractlso  Practieaa  for  tb*  Tjm*  aad  Qporation  of  DoD 
Sponsorad  Fedarally  Fundad  Aasaarch  and  Davalocaumt  Cautara* 
(Frojaet  Nuabar  1CH-S012} 


Finding  A. 

Work  performed  by  DoD  FFRDCs  was  generally  consistent  with  their 
broad  mission  statements.  However,  DoD  sponsors  did  not  provide 
sufficient  justification  for  using  FFRDCs  to  perform  223  of  the 
229  projects  reviewed.  As  a  result,  DoD  sponsors  could  not 
demonstrate  that  the  noncoo^etitive  assignment  of  work  to  the 
FFRDCs  kept  DoD  sponsor  costs  down  and  resulted  in  the  test 
performance . 

Coauantt  The  auditors  surveyed  individual  task  sponsors  for 
their  rationale  for  using  FFRDCs  to  perform  the  work,  rather  than 
reviewing  the  process  that  was  in  effect  at  that  time  to  approve 
work  for  assignment  to  an  FFRDC.  Specific  task  sponsors  have 
never  been  responsible  for  determining  the  appropriateness  of 
work  assigned  the  FFRDC.  When  these  projects  were  initiated, 
each  of  the  FFRDC  Management  Offices  had  some  kind  of  process  to 
review  proposed  work.  Policy  guidance  in  both  the  Office  of 
Federal  Procurement  Policy  (OFPP),  Policy  Letter  No.  84-1,  and 
the  Federal  Acquisition  Regulation  (FAR)  designate  the  ’sponsor 
of  the  FFRDC'  as  responsible  to  ensure  that  all  work  it  places 
with  its  FFRDC  is  within  the  purpose,  mission,  and  scope  of 
effort  of  the  FFRDC.  Individual  task  sponsor  reasons  for  using 
an  FFRDC  is  only  an  input  to  the  determination  process.  Because 
of  the  flawed  methodology  used  by  the  audit,  it  is  inappropriate 
to  claim  that  sponsors  cannot  demonstrate  reasonable  costs  and 
test  performance. 

The  auditor  also  applies  an  extreme  standard  of  uniqueness  of 
FFRDC  capability  and  expertise  that  is  neither  reasonable  nor 
required.  The  justifications  based  on  unique  knowledge,  special 
models,  familiarity  with  sponsor  requirements,  independence, 
access  to  proprieUuy  information,  and  quick  response  capetbility 
could  individually  or  together  be  valid  justification  for 
assigning  work  to  an  FFRDC.  Moreover,  the  audit  objects  to 
justifications  that  are  the  core  of  the  rationale  for  the 
existence  of  the  FFRDCs. 


Recoomendation  A.i.  We  recommend  that  the  Director,  Defense 
Research  and  Engineering  establish  procedures  for  the  primary 
FFRDC  sponsors  to  revise  mission  statements  for  the  FFRDCs  to 
identify  specific  research  areas  for  which  the  FFRDCs  have  unique 
capedoilities  euid  expertise. 


-l- 
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Furtlally  Concur.  The  DDR&E  issued  a  revised  DoD  FFRDC 
Management  Plan  effective  October  1,  1994.  The  plan  requires 
each  FFROC  sponsor  to  ensure  that  either  their  sponsoring 
agreement  or  operating  policies/procedures  contain  *a  statement 
of  purixsse  for  establishing  the  FFROC,  along  with  a  description 
of  its  mission,  general  scope  of  effort,  and  the  role  the  FFROC 
has  in  accomplishing  sponsoring  agency's  mission.  This  statement 
must  be  specific  enough  to  permit  a  discrimination  between  work 
that  is  within  the  scope  of  effort  for  which  the  FFRDC  was 
established  and  work  that  should  be  performed  by  a  non-FFROC.* 
Sponsors  have  been  told  to  enstire  that  their  sponsoring  agreement 
or  operating  policies/procedures  comply  with  this  requirement  by 
Febmary  1,  199S. 


Recoimendation  A.2.  Me  recommend  that  the  Director.  Defense 
Research  and  Engineering  establish  procedures  for  the  primary 
FFRDC  sponsors  to  prepare  justifications  for  the  noncompetitive 
assignment  of  projects  to  the  FFROCs  that  document: 

a.  The  unique  FFRDC  capedsilities  needed  to  perform  the 
work. 

b.  The  alternatives  considered  to  perform  the  work  and  why 
alternatives  are  unable  to  effectively  perform  the  work. 

c.  The  specific  characteristics  of  effectiveness  (that  is, 
quantity,  timeliness,  quality,  and  customer 
satisfaction)  that  justify  assignment  of  the  work  to  the 
FFRDC  and  that  must  be  met  when  performing  the  project 
under  consideration. 

Partially  Concur.  The  DOR&E  believes  that  it  is  necessary  to 
establish  processes  and  or  procedures  to  assist  the  sponsor 
determine  if  the  proposed  work  should  be  assigned  to  its  FFROC. 
The  revised  memagement  plan  requires  each  sponsor  to  have 
adequate  procedures.  As  part  of  the  effort  to  ensure  that  each 
sponsor  is  in  compliance  with  the  requirements  of  the  revised 
management  plan,  the  DDR&E  will  request  that  sponsors  provide  a 
description  of  their  process/procedures  to  determine  the 
appropriateness  of  work  assigned  to  the  FFRDC.  Corrective  action 
will  be  taken  as  necessary. 


Hecomeadation  A. 3.  Perform  cost-comparison  studies  of  FFRDC  euid 
DoD  in-house  personnel  costs  as  part  of  the  comprehensive  review. 

BOaconcur.  Performing  cost  comparison  studies  of  DoD  personnel 
and  FFROC  costs  are  not  meaningful  without  the  prospect  of  hiring 
additional  personnel  to  accomplish  the  work.  In  the  current 
downsizing  environment  and  in  light  of  the  1994  Federal  Workforce 
Restructuring  Act,  this  recommendation  cannot  be  implemented.  In 
addition,  the  recommendation  provides  little  if  any  apparent 
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value.  An  FFRDC  is  established  and  justified  when  work  is 
required  that  cannot  be  done  as  effectively  by  alternative 
sources.  This  determination  is  not  based  solely  on 
cost.  The  desired  outcome  is  that  the  work  be  independent, 
objective  and  of  high  quality.  Costs  need  only  be  reasonable. 

It  would  be  impossible  to  establish  and  maintain  over  time  and 
under  current  personnel  policies,  an  in-house  capability  with  the 
same  characteristics  and  proven  ability  to  produce  the  required 
high  quality  work  now  being  done  by  our  FFRDCs. 


RecooMndatlon  A.  4.  Use  broad  agency  announcements  and 
competitive  solicitations  to  assess  the  potential  for  non-FFRDC 
contractors  to  perform  research  projects. 

Honconcur.  The  basis  of  the  recommendation  appears  to  be  cost 
driven  and  we  certainly  agree  that  open  competition  tends  to 
drive  down  cost.  However,  as  pointed  out  in  our  response  to 
Recommendation  A. 3.,  cost  is  not  the  only  factor  used  when 
assigning  work  to  an  FFRDC.  If  the  FFRDC  sponsor  complies  with 
the  policies  and  procedures  prescribed  for  the  mcmagement  and  use 
of  the  FFRDC,  adequate  review  and  screening  is  done  before  work 
is  assigned.  The  Congressionally  directed  Defense  Science  Board 
task  force  that  is  reviewing  the  ’Role  of  FFRDCs  in  the  DoD 
Mission*  will  be  considering  the  appropriateness  of  work  that  is 
assigned  our  FFRDCs.  Suggest  that  we  await  the  results  of  the 
DSB  report. 


Finding  B . 

DoD  FFRDCs  generally  developed  overhead  rates  that  were  in 
accordance  with  Government  standards.  However,  $43  million  of 
the  $46.9  million  paid  in  management  fees  to  DoD  FFRDCs  was 
inappropriate.  About  $11.6  million  should  not  have  been  paid, 
and  $31.4  million  should  have  been  cheirged  to  overhead.  Also, 
the  Navy  increased  management  fee  payments  to  the  Center  for 
Naval  Analyses  by  about  $2.9  million  annually  but  does  not 
receive  any  measurable  benefits  from  the  increase. 

Comment t  The  management  fee  issue  is  clearly  contentious.  The 
audit  report  provides  useful  information  contributing  to  a  better 
understanding  of  the  issues  involved.  In  the  short  term,  the 
Congress  has  imposed  limitations  and  guidelines  on  the  use  of 
fee.  To  implement  a  more  permanent  solution,  the  Congress  has 
asked  that  the  DoD  perform  a  study  of  FFRDC  management  fees  and 
to  provide  a  report  with  recommendations.  This  report  is  due  to 
the  Congress  in  April  1995.  Recommend  that  we  adhere  to  current 
guidelines  until  the  study  is  completed  and  a  course  of  action 
defined.  Request  that  the  last  paragraph,  second  sentence  on 
page  (i)  of  the  "Executive  Summary*  be  changed  to  read,  "However, 
$43  million  of  the  $46.9  million  in  management  fees  paid  to  DoD 


Revised  in 
final  report 
to  say 
"accounting 
for  $43.0 
million  .  .  . 
was  not 
correct.  ” 
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FFRDC  was  considered  either  inappropriate  or  charged  to  the 
incorrect  cost  category.  *  The  sentence  in  the  report  inplies 
that  all  $43  million  was  inappropriate  and  as  indicated  in  the 
body  of  the  report,  a  major  portion  of  that  aitount  was  a  cost 
accounting  error.  The  final  costs  to  the  Government  would  not 
change  in  either  case. 

RecoBmieadation  B.l.  Document  in  FFRDC  sponsoring  agreements  why 
FFRDCs  need  fees. 

Concur.  The  DoO  FFRDC  Management  Plan  dated  Septai^r  13,  1994 
requires  each  sponsor  to  ensure  that  its  sponsoring  agreement 
and/or  operating  instructions  complies  with  the  following 
guidance: 


•Where  fees  are  determined  by  the  sponsor  (s)  to  be 
appropriate,  considerations  affecting  their 
negotiations  should  be  identified.  In  establishing 
fee  objectives,  evaluation  should  be  made  of  the 
sources  of  capital  reserves  (e.g.,  fees, 
depreciation,  facilities  capital  cost  of  money, 
borrowing,  etc.)  and  the  application  of  funds  (e.g., 
capital  acquisitions,  non-reinObursable  costs  ordinary 
and  necessary  for  the  operation  of  the  FFRDC,  etc.). 
Working  capital  needs  should  be  evaluated  to  assure 
that  balances  are  sufficient,  but  not  excessive,  for 
the  operation  of  the  FFRDC.* 


Recommendation  B.2.a.  We  recommend  that  the  Service  Acquisition 
Executives  and  the  Director,  Advanced  Research  Project  Agency 
establish  procedures  for  contracting  officers  to  include  a 
management  fee  clause  in  each  FFRDC  contract  that  requires  FFRDCs 
to  justify  fees  in  accordemce  with  the  criteria  contained  in 
DFARS  215.972,  'Modified  Weighted  Guidelines  Method  for  Nonprofit 
Organizations.  Management  fees  should  be  justified  on  all 
contract  actions  requiring  cost  analysis  and  in  no  case  less  than 
annually.  The  annual  fee  requests  should  include: 

(1)  A  description  of  each  fee  expense. 

(2)  A  statement  why  the  fee  is  not  chargeable  \inder 
existing  cost  guidelines. 

(3)  An  explanation  of  the  benefits  of  incurring  each  fee 
expense  to  both  the  FFRDC  and  the  sponsor. 

(4)  An  Annual  Report  on  the  actual  use  of  prior  year  fee 
awards . 

Partially  Concur.  Reviewing  fee  requirements  and  usage  is 
appropriate  and  we  currently  have  guidelines  in  ]tx}th  the  DFARS 
and  the  DoD  Management  Flan.  However,  before  implementing 
revised  or  additional  guidance,  we  should  wait  until  the 
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Congress ionally  directed  study  on  managenent  fees  is  conpleted 
and  appropriate  action  determined, 

Secotsaendation  B.2.b.  We  recommend  the  Service  Acquisition 

Executives  and  the  Director.  Advanced  Research  Project  Agency 
establish  procedures  for  contracting  officers  to  determine 
whether  prior  year  fees  were  used  in  accordance  with  approved  fee 
requests  and  reduce  annual  fees  for  unexpended  balances. 

Partially  Concur.  Concur  with  determining  whether  prior  years 
fees  were  used  in  accordance  with  approved  fee  requests  unless 
the  intent  of  'approved  fee  requests*  is  to  require  government 
approval  of  detailed  fee  elements.  We  believe  that  the 
contractor  should  have  some  reasonable  latitude  in  this  area.  Do 
not  concur  with  automatically  reducing  authorized  fees  for 
unexpended  balances  without  an  analysis  to  include  the  need  and 
requirement  for  working  capital.  The  en^hasis  on  reducing  fees 
as  to  'unexpended  balctnces*  would  likely  motivate  contractors  to 
expend  all  funds. 


Reeooaendation  B.2.e.  We  recommend  that  the  Service  Acquisition 
Executives  and  the  Director.  AdvcUiced  Research  Project  Agency 
establish  procedures  for  contracting  officers  to  perform  an 
annual  operating  cycle  analysis  to  determine  FFRDC  management  fee 
needs . 

Concur.  An  outcome  of  the  management  fee  study  should  be 
improved  guidelines  and  procedures  for  fee  determination  to 
include  performance  of  an  annual  operating  cycle  analysis. 


Recommendation  8.2.d.  We  recommend  that  the  Service  Acquisition 
Executives  and  the  Director,  Advanced  Research  Project  Agency 
establish  procedures  for  contracting  officers  to  assess 
alternatives  to  the  award  of  fees,  such  as  advance  funding 
arrangements,  contractual  guarantees  for  contingencies,  providing 
Government  facilities  or  equipment,  or  others,  and  use 
alternatives  when  more  economical. 

Partially  Concur.  Again,  the  Congressional ly  directed  fee  study 
should  result  in  iiqjroved  guidelines  and  procedures  for  fee 
determination. 


Fliidlag  C. 

Contracting  officers  did  not  thoroughly  consider  potential 
conflicts  of  interest  involving  work  assigned  to  DoD  FFRDCs.  The 
Navy's  payment  of  incorporation  fees  appeared  to  limit  the 
independence  of  the  Center  for  Naval  Analyses.  Also,  one  FFRDC 
en^loyee  who  was  on  an  Intergovernmental  Personnel  Act 
appointment  with  the  Advanced  Research  Projects  Agency,  was 
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responsible  for  directing  the  activities  of  emother  FPRDC.  In 
four  instances,  FFRDCs  appeared  to  hire  employees  only  to  qualify 
the  employees  for  Intergovernmental  Personnel  Act  appointments 
requested  by  DoD.  Overall,  DoD  had  inadequate  assurance  that 
conflicts  of  interest  were  avoided  or  identified. 

Comment:  Per  OFPP  policy  letter  84-1  and  FAR  35.017-l(c) (4) , 
FFRDCs  are  isolated  from  competitive  pressures  and  commercial 
interests  of  profit-making  concerns.  FFRDCs  are  not  allowed  to 
manufacture  products  or  compete  in  the  commercial  marketplace, 
except  for  the  operation  of  an  FFRDC.  Provisions  to  avoid 
potential  conflicts  of  interest  are  included  in  the  FFRDC 
sponsoring  agreements  which  are  referenced  in  the  FPRDC 
contracts.  No  further  clauses  or  certifications  are  necessary. 

The  Navy's  payment  of  CNA's  incorporation  fees  was  approved  prior 
to  payment  and  was  therefore  allowable.  No  rationale  is  offered 
to  explain  why  this  payment  would  limit  CNA's  independence  any 
more  than  reimbursement  of  any  allowable  cost. 

As  for  the  FFRDC  employee  who  was  on  an  Intergovernmental 
Personnel  Act  (IPA)  appointment  with  ARPA  and  responsible  for 
overseeing  certain  activities  at  the  Software  Engineering 
Institute,  we  could  not  find  any  potential  conflict  of  interest 
situation  based  on  the  facts  presented  in  the  audit. 

Lacking  an  in-depth  investigation  into  all  details  regarding  the 
alleged  hiring  of  four  individuals  by  FFRDCs  only  to  qualify  them 
for  an  IPA  appointment,  it  is  inappropriate  to  comment  on  the 
propriety  of  each  action.  However,  we  agree  that  changes  to 
current  policy  and  procedures  should  be  addressed  in  order  to 
ensure  against  abuse  of  IPA  provisions. 

Reconmendation  C.l.a.  We  recommend  that  the  Service  Acquisition 
Executives  and  the  Director,  Advanced  Research  Project  Agency 
require  contracting  officers  to  obtain  certifications  from  each 
project  sponsor  that  the  SOW  has  been  reviewed  for  potential  and 
actual  COI.  Issue  instructions  to  sponsoring  program  officials 
to  assist  in  such  evaluations  eutid  require  sponsoring  program 
officials  to  notify  the  contracting  officer  immediately  of  any 
conflict  identified. 

Nonconcur.  The  recommended  certification  is  unnecessary  and  is 
not  required  by  the  FAR  or  any  other  regulatory  requirement.  The 
special  restrictions  placed  on  FFRDCs  specifically  to  avoid 
potential  conflict  situations  are  adequate.  Additional 
requirements  would  be  both  burdensome  and  of  little  value. 

Recommendation  C.l.b.  We  recommend  that  the  Service  Acquisition 
Executives  and  the  Director,  Advanced  Research  Project  Agency 
require  contracting  officers  to  contracting  officers  to  include 
in  all  FFRDC  contracts  COI  clauses  that: 
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(1)  Require  all  FFRDCs  to  file  marketing  consultant  or 
advisory  and  assistance  certificates  required  by  FAR 
98.507  for  each  contract  and  for  each  project  assigned 
to  the  contracts. 

(2)  Require  FFRDCs  to  warrant  that  no  COI  existed  before 
contract  award  and  that  the  contracting  officer  will  be 
immediately  notified  if  any  COls  arise  after  contract 
award. 

(3)  Provide  for  remedies  that  include  possible  contract 
termination  if  the  FFRDC  fails  to  inform  the 
contracting  officer  of  any  COI. 

(4)  Require  FFRDCs  to  establish  procedures  for  employees  in 
executive  and  research  positions  to  file  annual 
disclosures  of  personal  fineincial  interest. 

(5)  Require  FFRDCs  to  report  their  investments  in  and 
contributions  from  non -Government  organizations. 

Partially  Concur.  Recommendation  C.l.b.(l)  is  unnecessary  since 
FFRDCs  are  restricted  from  competing  for  work  and  would  have  no 
reqiuirement  to  hire  a  "marketing  consultant."  Filing  of  an 
advisory  and  assistance  certificate  is  also  unnecessary.  The 
primary  purpose  of  these  certificates  is  to  assist  in  identifying 
potential  conflict  of  interest  situations  when  for-profit 
activities  are  seeking  to  do  business  with  the  government.  This 
would  be  a  burdensome  an  unnecessary  requirement.  The  other  four 
recommendations  may  have  merit  and  will  be  considered  for 
implementation, 

Reconsnendation  C.l.c.  We  recommend  that  the  Service  Acqruisition 
Executives  and  the  Director,  Advanced  Research  Projects  Agency 
require  contracting  officers  to  review  Intergovernmental 
Personnel  Act  appointments  for  all  DoD  FFRDC  personnel  for 
Conflict  of  Interest. 

nonconcur.  While  we  believe  there  should  be  a  process  in  place 
to  advise  sponsors  and  contracting  officers  of  pending  IPA 
assignments,  there  already  exists  adequate  procedures  during  the 
IPA  selection  and  assignment  process  to  avoid  potential  conflict 
situations . 

Recommendation  C.2.  We  recommend  that  ASN(RD&A)  direct  ONR  to 
obtain  reimbursement  from  CNA  for  incorporation  fees  paid  by  the 
Navy. 

Nonconcur.  We  support  the  Navy's  position  that  0MB  Circular 
A-122  allows  agencies  to  approve  organizational  costs  in  advance. 
The  Department  of  the  Navy  did  approve  the  questioned  expenditure 
in  advance.  Since  the  costs  were  an  allowable  cost  that  bad  been 
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approved  in  advance  there  is  no  basis  for  the  contracting  officer 
to  require  their  return. 


Recoomaendatioa  C.3.a.  We  recommend  that  the  DDR&E  revise  the 
FFRDC  Management  Plan  to  exclude  FFRDC  personnel  from  IPA 
appointments  that  involve  management  or  oversight  of  FFRDCs. 

Partially  Concur.  No  IPA  appointee  should  exercise  oversight  or 
management  responsibilities  over  the  organization  from  which  they 
came.  IPA  selection  and  assignment  procedures  already  ensure 
this  from  occurring.  It  is  unnecessary  to  include  additional 
assignment  policies  for  IPA‘s  in  the  DoD  FFRDC  Management  Plan  or 
to  subject  FFRDC  employees  to  more  rigorous  rules  regarding 
assignment  possibilities. 

Recosmendation  C.3.b.  We  recommend  that  the  DDR&E  revise  the 
FFRDC  Management  Plan  to  include  all  payments  to  FFRDC  employees 
on  IPA  assignments  to  DoD  under  the  funding  ceilings  imposed  by 
Congress . 

Nonconcur.  The  functions  performed  by  an  FFRDC  employee  under  an 
IPA  appointment  are  totally  different  than  when  that  employee  is 
functioning  as  a  member  of  the  FFRDC  staff  in  support  of  a  user. 
It  is  the  latter  that  concerns  the  Congress  and  is  the  subject  of 
ceilings . 
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ASSISTANT  SECRETARY  OF  DEFENSE 

WASHINGTON.  O.C.  X01»I>S040 

Novenber  10,  1994 


MEMORANDUM  FOR  THE  DIRECTOR  OF  DEFENSE  RESEARCH  AND  ENGINEERING 

SUBJECT;  OASO(C3I]  Comments:  DoD  Inspector  General  Draft  Audit  Report 
on  Contracting  Practices  for  the  Use  and  Operation  of  DoD- 
Sponsored  Federally  Funded  Research  emd  Development  Centers 
(Project  Number  1CH-S012) 


As  requested,  we  have  reviewed  the  subject  DoD  Inspector  General 
audit  report.  Our  comments  are  included  in  the  attachment. 

In  summary,  we  believe  that  the  methodology  discussed  in  the 
draft  report  on  %»hy  FFRDCs  were  used  was  unreasonable.  An  informal 
questionnaire  was  used  rather  than  a  review  of  the  formal  documentary 
record.  The  report  then  criticized  the  responses  to  the  questionnaire 
on  the  grounds  that  they  were  insufficiently  documented.  In  addition, 
this  report  goes  astray  because  of  a  misconception  regarding  the 
following  FFRDC  purposes: 

1.  A  special  research  and  technical  capability  not  available 
inside  the  Government  or  from  non- FFRDC  contractors,  euid 

2.  An  organization  that  has  a  continuing,  long-term 
relationship  with  its  Government  Sponsor. 

The  special  relationship  between  an  FFRDC  and  its  Sponsor  is  in  many 
cases  the  principle  reason  why  non-FFRDC  contractor  cannot  perform  the 
work  "as  effectively  as'  the  FFRDC.  Section  35.017  of  the  Federal 
Acquisition  Regulations  (FAR)  cites  the  need  for  such  a  continuing 
relationship  as  a  primary  reason  for  estzd>lishing  an  FFRDC.  Further, 
restrictions  placed  on  FFRDCs  and  their  parent  organizations  (for 
example,  "no  competing')  are  imposed  in  order  to  make  the  special 
relationship  with  the  Sponsor  possible  wit.nout  conflicts  of  interest 
or  unfairness.  Because  of  these  restrictions,  the  apparatus  of 
certifications  and  warrantees  are  unnecessary  for  parent  companies 
of  FFRDCs  as  long  as  they  do  not  compete  with  or  work  for  "for-profit* 
organizations.  In  contrast,  to  protect  the  Government  against 
possible  conflict  of  interest,  certifications  emd  warrantees  are 
necessary  with  non-FFRDC  contractors,  "for  profit'  organizations,  emd 
parent  companies  of  FFRDCs  that  do  not  include  anti-competition 
restrictions  in  their  DoD  contracts. 
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OASO(C3I}  COMH&MTS 

OOD  ZKSFECTOR  GENERAL  AUDIT  REPORT  ON  CONTRACTING  PRACTICES 
FOR  THE  USE  AND  OPERATION  OF  DOD-SPONSORED 
FEDERALLY  FUNDED  RESEARCH  AND  DEVELOPMENT  CENTERS 
(Project  Hunber  lCH-5012) 


FINDING  A 8  USE  OF  FEDERALLY  FUNDED  RESEARCH  AND  DEVELOPMENT  CENTERS 

A.l.  RECOMMENDATION:  Revise  mission  statements  for  the  FFRDCs  to 
identify  specific  research  areas  for  which  the  FFRDCs  have  unique 
capabilities  and  e:q>ertise. 

OASO(C3I)  Position:  Nonconcur 

This  recommendation  is  not  based  on  the  role  and  purpose  of  an 
FFRDC,  as  expressed  in  OMB's  OFPP  Policy  Letter  84-1,  Section  35.017 
of  the  Federal  Acquisition  Regulations  (FAR) ,  and  the  DoD  FFRDC 
Management  Plan.  It  is  true  that  FFRIX^s  possess  unique  capabilities 
and  expertise,  vdiich  are  major  reasons  why  they  can  perform  certain 
tasks  more  effectively  than  in-house  resources  or  non-PFRDC 
contractors.  However,  these  unique  capabilities  and  expertise  reside 
not  only  in  certain  definable  'specific  research  areas,'  but  also  in 
(a)  technical  breadth  and  depth  which  enable  FFRDCs  to  integrate 
across  multiple  research  areas,  and  (b)  a  distinctive  structiire  and 
relationship  to  the  Government,  which  makes  it  appropriate  for  FFRDCs 
to  carry  out  tasks  which,  although  not  inherently  Governmental 
fiuictions,  are  so  closely  related  to  such  that  they  could  not  to  be 
entrusted  to  a  non-FFRDC  contractor. 

In  the  case  of  the  MITRE  C3I  FFRDC,  Air  Force  Regulation  80-1 
and  CECOM  Regulation  70-64  lay  out  specific  criteria  that  are  to  be 
applied  in  determining  whether  a  particular  task  is  appropriate  for 
that  FFRDC.  The  draft  audit  report  does  not  mention  whether  these 
regulations  were  examined  to  determine  if  they  are  adequate  for  their 
purpose.  In  the  absence  of  such  an  examination,  there  does  not  appear 
to  be  any  basis  for  modifying  them. 

A. 2.  RECOMMENDATION:  Prepare  justifications  for  the  noncospetitive 
assignment  of  projects  to  the  FFRDCs  that  document: 

a.  The  unique  FFRDC  capabilities  needed  to  perform  the  work. 

b.  The  alternatives  considered  to  perform  the  work  and  why  the 

alternatives  are  unedsle  to  effectively  do  the  work. 

c.  The  specific  characteristics  of  effectiveness  (that  is, 

quantity,  timeliness,  quality,  and  customer  satisfaction)  that 
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justify  assignment  of  the  work  to  the  FFRDC  and  that  must  be  met 

when  performing  the  project  under  consideration. 

OASD(C3I)  Position:  Nonconcur 

The  recommendation  calls  for  establishing  procedures  which 
already  exist  in  the  case  of  the  MITRE  C3I  FFRDC.  Specifically: 

Recommendation  A. 2. a.  Air  Force  Regulation  80-1  and'  CECOM 
Regulation  70-64  require  documentation  by  project  that  documents  the 
FFRDC' s  unique  capabilities  and/or  e3q)ertise  enabling  it  to  perform 
the  work  more  effectively  than  available  in-house  resources  or  non- 
FFRDC  contractors.  It  should  not  be  necessary  to  document  that  the 
FFRDC  has  unique  capabilities  that  are  'needed*  to  perform  the  work; 
the  criteria  is  that  the  FFRDC  has  unique  capabilities  and 
characteristics  that  enable  it  to  perform  the  work  'more  effectively." 

Recommendation  A.2.b.  This  recommendation  would  be  change  in 
current  policy.  Alternatives  considered  to  perform  FFRDC -work  should 
be  assessed  when  preparing  the  Comprehensive  Review. 

Recommendation  A.2.c.  These  justifications  address  specific 
reasons  that  justify  assignment  of  the  work  to  FFRDCs.  However,  this 
recommendation  appears  to  be  assuming  that  "effectiveness*  is  limited 
to  quantity,  quality,  timeliness,  or  customer  satisfaction.  Often 
effectiveness  is  a  question  of  the  special  characteristics  of  an  FFRDC 
(freedom  from  conflict  of  interest,  access  to  proprietary  data,  etc.) 
or  the  synergy  that  results  when  multiple  projects  that  interact  with 
each  other  are  performed  by  the  same  organization.  Effectiveness  may 
also  be  measured  in  technical  innovation  (i.e..  Government  money  saved 
by  re-use  of  existing  hardware,  software,  or  concepts) .  Contract 
documents  other  ^haTl  the  justification  for  using  the  FFRDC  specify 
schedules,  tjudgets,  and  details  of  required  deliverables. 

A. 3.  RECOMMENDATION:  Perform  cost-comparison  studies  of  FFRDC  and  DoD 
in-house  personnel  costs  as  part  of  the  comprehensive  reviews. 

OASD(C3I)  Position;  Partially  Concur 

The  next  conprehensive  review  for  the  MITRE  C3I  FFRDC  will 
compare  the  costs  of  the  FFRDC  with  costs  of  using  in-house  personnel 
Such  a  comparison  will  address  Government  personnel  who  have  the 
technical  sltills  necessary  to  perform  the  work  typically  carried  out 
by  the  FFRDC,  and  will  include  euri  assessment  of  the  practicability  of 
recruiting  such  personnel  if  they  are  not  now  available.  It  will  also 
attempt  to  compare  the  full  cost  of  using  MITRE  with  the  full  cost  of 
using  Government  personnel,  including  costs  such  as  depreciation  of 
Government -owned  buildings  in  which  in-house  personnel  work. 

A. 4.  RECOMMENDATION:  Use  broad  agency  announcements  and  conpetitive 
solicitations  to  assess  the  potential  for  non-FFRDC  contractors  to 
perform  research  projects. 

OASD (C3I)  Position;  Nonconcur 
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The  fundamental  characteristic  of  an  FFROC,  as  laid  down  in  OHB's 
OFPP  Policy  Letter  84-1,  the  FAR,  the  DoD  FFRDC  Management  Plan,  and 
the  Sponsoring  Agreements,  is  its  "special  relationship*  with  its 
Government  Sponsor.  This  long-term  relationship,  based  on  a 
Government  determination  that  a  continuing  need  exists,  means  that 
■fair  competition"  between  FFRDCs  and  non-FFRDC  contractors  is 
impossible.  Even  if  a  non-FFRDC  contractor  were  capable  of  performing 
the  particular  task  at  issue,  the  non-FFRDC  contractor  could  not  match 
the  added  effectiveness  derived  from  the  continuity  and  breadth  of  the 
FFRDC  involvement  with  the  Sponsor  and  the  mission.  This  is  why  the 
FAR  prohibits  such  competition.  The  Primary  Sponsor  has  interpreted 
this  FAR  provision  to  mean  that  the  entire  MITRE  Corporation  should 
refrain  from  responding  to  bread  agency  annomcements  as  well  as  to 
competitive  solicitations  if  profit  seeking  firms  will  also  respond. 
Therefore,  Government  Sponsors  can  use  such  announcements  only  after 
they  have  determined  that  the  use  of  the  FFRDC  is  not  appropriate. 
Because  good  faith  competition  between  an  FFROC  and  a  non-FFRIX:  is 
impossible,  other  procedures  have  been  put  in  place,  including  the 
requirement  for  justification  of  each  use  of  the  FFRDC  and  the 
im^sition  of  an  annual  ceiling  on  the  work  done  ^  the  FFRDC,  to 
ensure  that  the  FFRDC  is  not  used  on  tasks  where  in-house  resources  or 
non-FFRDC  contractors  would  be  equally  effective  or  more  effective. 


FUroiNO  B»  JTISTIFICATIOH  AMD  AMALYSIS  OF  MAMAGEMgtIT  PEE  REOOIREMENTS 

B.l.  RECOHHBHDATXON:  We  recommend  that  the  DDR&E,  DUSD'(Logistics) , 
ASD(C3I),  the  Army,  the  Navy,  the  Air  Force,  and  the  Director  of  ARPA 
document  in  the  federally  funded  research  and  development  centers 
needed  management  fees. 

OASD(C3I)  Position:  Concur 

The  MITRE  C3I  FFRDC  Sponsoring  Agreement  and  DoD  (Air  Force  and 
Army)  contracts  with  the  MITRE  Corporation  already  include  adequate 
documentation  on  why  a  fee  is  needed.  Note  that  the  DoO  FFRDCs  in 
general,  and  the  MITRE  C3I  FFRDC  in  particular,  do  not  receive 
"meuiagement  fees*  analogous  to  those  paid  to  operators  of  the 
Department  of  Energy  *GOCO"  (Government-owned,  contractor  operated) 
FFRDCs;  instead  they  receive  a  * fee-for-need"  intended  to  provide 
resources  that  are  necessary  for  the  FFRDC  to  perform  its  mission. 

B.2.  RECOMMENDATION:  We  recommend  that  the  Service  Acq^iisition 
Executives  and  the  Director  of  ARPA  establish  procedures  for 
contracting  officers  to: 

B.2.a.  Include  a  management  fee  clause  in  each  FFRDC  contract 
0ASD(C3I)  Position:  Concur 
B.2.a. (I)  A  description  of  each  fee  expense 
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Assistant  Secretary  of  Defense  (Conunand,  Control,  Conmiunications,  and 

Intelligence)  Conunents 


OASD(C3I)  Position;  Partially  concur 

A  description  by  category  of  expenses  is  appropriate.  A 
description  of  each  expense  would  not  be  practicable.  For 
example,  there  can  be  an  estimate  of  the  amount  of  excess 
relocation  costs,  but  not  a  list  (a  year  in  advance)  of  each 
employee  who  will  be  relocated  during  the  year. 

B.2.a.(2)  A  statement  why  the  fee  is  not  chargeable  xinder 
existing  cost  guidelines. 

0ASD(C3I)  Position:  Concur 

B.2.a.(3)  An  explanation  of  the  benefits  of  incurring  each  fee 
expense  to  both  the  FFROC  euid  the  sponsor. 

0ASD(C3I)  Position:  Partially  concur 

As  in  B.2.a(l),  above,  these  should  be  by 
categories  of  expense. 

B.2.a. (4)  An  annual  report  on  the  actual  use  of  prior  year 
fee  awards . 

0ASD(C3I)  Position:  Concur 

B.2.b.  Determine  whether  prior  year  fees  were  used  in 
accordance  with  approved  fee  requests  and  reduce  authorized 
fees  for  unexpended  balances. 

0ASD(C31)  Position;  Concur 

B.2.C.  Perform  an  annual  operating  cycle  analysis  to 
determine  FFRDC  management  fee  needs 

0ASD(C3I)  Position:  Partially  concur 

Such  an  analysis  is  already  performed  for  the  MITRE  C3I 
FFRDC.  However,  the  text  of  the  report  appears  to  suggest  that 
such  an  analysis  should  account  for  income  on  an  accrual  basis, 
while  accounting  for  certain  lieLbilities  (e.g.  unused  vacation) 
on  a  cash  basis.  This  would  violate  Federal  cost  accounting 
regulations.  Shifting  the  entire  analysis  to  a  cash  basis  might 
be  possible,  but  we  doubt  its  wisdom,  given  that  a  small  number 
of  accounts  remain  open  for  years. 

B.2.d.  Assess  alternatives  to  the  award  of  fees 

0ASD{C3I)  Position:  Partially  Concur 

The  Defense  Appropriations  Act  for  FY95  requires  that  the 
Secretary  of  Defense  conduct  a  study  and  submit  a  report  to 
Congress  on  fees  granting  procedures,  use  of  fees,  and  why  some 
FFRDCs  do  not  require  fees. 
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Assistant  Secretary  of  Defense  (Conunand,  Control,  Communications,  and 
Intelligence  Comments)  Comments 


riNDIMO  c;  CtaffLICT  or  lOTgKEST  ISSQgS 

C.l.a.  RECOMUEaoAXZOH:  We  recommend  that  the  Service  Acquisition 
Executives  and  the  Director  o£  ARFA  require  contracting  officers  to 
obtain  certifications  from  the  sponsor  of  each  project  that  the 
statement  of  work  has  been  reviewed  for  potential  and  actual  conflict 
of  interest.  Issue  instructions  for  sponsoring  program  officials  to 
assist  in  such  evaluations  and  require  sponsoring  officials  to  notify 
the  contracting  officer  immediately  of  any  conflict  identi-fied. 

QASD{C3I)  Position:  Nonconctir 

The  special  restrictions  placed  on  FFRDCs  by  0MB 's  OFPP  Policy 
Letter  84-1,  the  FAR,  the  DoO  FFROC  Management  Plan,  Sponsoring 
Agreements,  cuid  contracts  all  serve  to  ensure  that  FFRDCs  are  f2u:  less 
vulnerable  to  conflict  of  interest  than  non-FFRDC  contractors.  We 
believe  that  no  amount  of  certifications  can  make  non-FFRDC 
contractors  as  free  of  potential  conflicts  of  interest  as  FFRDCs  are 
without  such  certifications.  Accordingly,  special  reviews ;of  each 
project,  and  special  Sponsor  certifications  are  unnecessary. 

C.l.b.  RECOHUSHDATZOH:  We  recommend  that  the  Service  Acquisition 
Executives  and  the  Director  of  ARPA  require  contracting  officers  to 
include  in  all  FFRDC  contracts  conflicts  of  interest  clause  that: 

C.l.b. (1)  Require  FFRDCs  to  file  marketing  consultant  or 
advisory  and  assistance  services  certificates  required  by  FAR 
9.507  for  each  contract  and  project  assigned  to  the  contracts. 

OASD(C3Il  Position:  Nonconcur 

Because  FFRDCs  do  not  compete  for  work,  they  have  no  need 
for  marketing  consultants  and  should  not  be  allowed  to  use  them. 
In  the  case  of  the  MITRE  C3I  FFRDC,  all  of  its  work  is  systems 
engineering  rather  than  'advisory  and  assistance  services.* 

B. l  b.  (2)  Require  FFRDCs  to  warrant  that  no  conflicts  of 
interest  existed  before  contract  award  and  that  the  contracting 
officer  will  be  immediately  notified  if  any  conflicts  of  interest 
arise  after  contract  award. 

0ASD(C3I)  Position:  Concur 

C. l  b. <3]  Provide  for  remedies  that  include  possible  contract 
termination  if  the  FFRDC  fails  to  inform  the  contracting  officer 
of  any  conflicts  of  interest 

OASD(C3l)  Position:  Concur 

C.l  b. (4)  Require  FFRDCs  to  establish  procedures  for  employees 
in  executive  and  research  positions  to  file  annual  disclosiires  of 
personal  financial  interests. 

OASD(C3I}  Position:  Partially  concur 
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Assistant  Secretary  of  Defense  (Command,  Control,  Communications,  and 

Intelligence)  Comments 


These  requirements  already  exist  at  the  MITRE  C3I  FFRDC  for 
personnel  involved  in  technical  support  to  source  selection.  We 
believe  that  all  FFRDC  executives /employees  earning  a  salary 
at/above  Senior  Executive  Service  (SES)  Level  4  should  also  file 
annual  disclosures  of  personal  financial  interests.  Disclosure 
requirements  for  all  research  personnel  are  unnecessary  and  would 
go  beyond  the  current  requirements  imposed  on  Government  workers. 

C.l  b. (5)  Require  FFRDCs  to  report  their  investments  in  and 
contributions  from  non-Government  organizations. 

OASD(C3l)  Position:  Concur 

C,l.c.  SECOMMKUnxTIOM:  We  recommend  that  the  Service  Acquisition 
Executives  and  Director  of  ARPA  require  contracting  officers  to  review 
Intergovernmental  Personnel  Act  (IPA)  appointments  for  all  DoD  FFRDC 
personnel  for  potential  conflicts  of  interest. 

OASD(C3I)  Position;  Nonconcur 

A  process  regarding  IPA  appointments  is  already  in  place. 
Additional  restrictions  on  FFRDC  personnel  are  not  required. 

C.2.  RECOMKBNDATIOM:  We  recommend  that  the  Assistant  Secretary  of  the 
Navy  (Research,  Development,  and  Acquisition)  direct  the  Office  of 
Naval  Research  contracting  officer  to  obtain  reimbursement  from  the 
Center  for  Naval  Analyses  for  incorporation  fees  paid  by  the  Navy. 

OASD(C3I)  Position:  none  (does  not  pertain  to  0ASD(C3I>) 

C.3.a.  RECOMKENUATION;  We  recommend  that  DDR&E  revise  the  DoD  FFRDC 
Management  Plan  to  exclude  FFRDC  personnel  from  assignment  to  DoD 
positions  under  IPA  appointments  that  involve  oversight  or  management 
responsibilities  over  a  FFRDC. 

CASD(C3I)  Position;  Partially  concur 

Employees  of  an  FFRDC  on  an  IPA  assignment  should  not  exercise 
oversight  or  management  responsibilities  over  the  FFRDC  which  is  their 
permanent  employer. 

C.3.b.  RECOMMENDATION:  We  recommend  that  DDR&E  revise  the  DoD  FFRDC 
Management  Plan  to  include  all  payments  to  FFRDC  employees  on  IPA 
assigrjnents  to  DoD  under  the  funding  ceilings  imposed  by  Congress. 

OASD(C3I)  Position:  Nonconcur 

This  recommendation  misconstrues  the  purpose  of  IPA  assignments, 
which  are  intended  to  be  quite  distinct  from  the  work  done  by  the 
individual  for  his/her  permanent  employer.  The  ceiling  imposed  by 
Congress,  like  the  ceilings  previously  imposed  by  internal  DoD  action, 
are  intended  to  be  ceilings  on  the  work  done  by  the  FFRDCs,  not  on  the 
number  of  individuals  who  appear  on  the  FFRDC  staff  rosters. 
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DEPARTMENT  OF  THE  ARMY 

OmCE  OFTHE  CMEF  OF  STAFF 
WASHIHGTON,  DC  203104200 


November  9,  1994 


MQIORANDUK  FOR  DIRECTOR.  DEFENSE  RESEARCH  AND  ENGINEERING 

SUBJECT;  Draft  Audit  Report  1CH-S012.  (Contracting  Practices  for 
Federally  Funded  Research  and  Develoj^tent  Centers) 


This  menorandum  provides  the  Amty's  response  to  draft  DOD  IG 
Report  lCK-5012  dated  September  15,1994.  The  Army  has  commented  on 
all  findings  and  recommen^tions  except  C.lc  and  C.2  which  do  not 
Apply  to  the  Anty. 


David  K.  Heebner 
Brigadier  General,  U.  S.  Amv 
Director,  Program  Analysis 
and  Evaluation 
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OFFICE  OF  THE  DIRECTOR  OF 
defense  research  and  engineering 

WASONGTON.  OC  86361-3030 

N(V2  m 


ISUCSMSCIK  EOS  ASSZSiaKT  SECSEiaST  OF  SESSNSE  (COHUMJD,  CONTROIi, 
OuHUDtlXCNEXaSS/  AKD  IMTSLtlGSlCS) 

DXRBcaeR,  opEs&naiai.  zest  xsd  rvMjaiaim 

ASSZSTMCT  SBCKBgagf  OF  iss  KAVr  (fiESEASCH, 
DBraLOBMHlTr  AMD  AOQOXSXXCCBI} 

"SssiSTurr  sBcaanasy  of  xas  ais  fobcs  (ACoarsmos} 

CXSECSQR.  ADVAZtCEO  fiSSEABCE  ESOJSCSS  AGS3ICT 
OZBEClQEt,  10t9iaiia£>  SECDSXTF  AGENCF 

tsacxT  vmss.  sscpebiss  of  dsfqise  (logistics} 
nzKacTOR^  ACQoismcsr  esossms  inzasuiiOE 
aTBECTORt  S50Q»H  ASALTSIS  AHD  SVALOAZIOH,  ABHF 
S32FF 

SOBJECTi  Aodlfc  aejporc  OS  C6a£sacting  Rr^cticcs  for  the  Use  and 
Opexatioos  of  DOO-SPassared  FcdessIZy  Funded  Research 
and  Oevelopoenc  Censers  (Fsojecc  So.  lCS-5012} 


Ohe  OOEUcE  <nt;AT»<Tg  to  respead  so  eecxx  of  she  findings  and 
-TAr-fmiiAnaAf-t rm»  eoBtainod  is  the  scbjeet  audit.  As  seeesS 
Stings  vich  the  fFROC  poises  of  contaec,  it  vas  suggested  chat  a 
tcO  consolidated  response  lesuld  be  aoire  appropriate  than  eaefh 
^pansor  zespondingiSepasacely-^^-Tbe. -XiOHfiB  agrees  with  that  course 
of  wcHon.  Bewever,  to  eosure  tbat  your  position  on  eig  specific 

ful.Ty  considered  hy  both  the  and 

tbs  POPZB.  xeqjuest-that  you  snhndc  ycur  separate  response  directly 
^  XSSUcE.  Xt  Kill  be  cs  an.  attactaent  to  die 

consolidated,  ze^onse. 

Bob  Bemetr.  (703}75E-20SS  is  the  point  of  contact  for  this- 
effort.  He  will  work  with  yov  staff  to  ensure  tbas  all  the 
necsBsxQf  iafqrBaticig  is  provided  to  tha  DoPIG. 
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DEPARTMENT  OF  TBB  ARMT  RESPONSE 
TO  D0DZ6  DRAFT  AODZT  REPORT  lCB-5012 

■CONTRACTING  PRACTICES  FOR  FEDERALLY  FUNDED  RESEARCH 
AND  DEVELOPMENT  CENTERS* 


Finding  X  -  Concluslone  and  ReconnnendationB  for 

of-r.FRPC'p. 

'Work  performed  ty  DoD  FFROCs  was  generally  consistent  with 
their  broad  nission  statements.  However,  DoD  sponsors  did  not 
provide  sufficient  justification  for  using  FFRDCs  to  perform  223  of 
229  projects  reviewed.  As  a  result.  DoD  sponsors  could  not 
demonstrate  that  the  noncon^etitive  assignment  of  work  to  FFRDCs  kept 
DoD  sponsor  costs  down  and  resulted  in  the  best  performance.* 

Recommendation  1  ‘Revise  mission  statements  for  the  FFRDCs 
to  identify  specific  research  areas  for  which  the  FFRDCs  have  unique 
capabilities  and  expertise.* 

■  Axay  Responset  CONCUR  •  The  nission  statement  for  the  Airroyo 
Center,  the  Anzty'R  only  sponsored  Federally  Funded  Research  and 
Developoent  Center  <FFRDC} ,  is  currently  being  revised  as  part  of 
FY96  contract  renewal  process.  The  Army  will  include  a  revised 
mission  statement  in  the  Arroyo  Center  Sponsoring  Agreement  %(hich 
will  identify  specific  research  areas  for  vdiich  the  Arroyo  Center  has 
unique  capabilities  and  expertise.  Estimated  conpletion  is  December 
1994. 

Recommendation  2  'Prepare  justifications  for  the 
noncompetitive  assignment  of  projects  to  the  FFRDCs  that  document 
unique  FFRDC  capabilities;  alternatives  considered  to  perform  the- 
work;  and  specific  characteristics  of  effectiveness  that  justify 
assignment  of  work  to  an  FFFDC.' 

Any  Response:  NON  CONCUR  -  A  detailed  process  already 
exists  for  review  and  approval  of  both  core  research  projects  and 
customer  reimbursable  efforts.  In  the  case  of  the  core  research 
agenda,  the  Arroyo  center  Policy  Committee  (ACPC)  review  process  is 
specifically  designed  to  ensure  that  the  Arroyo  Center  is  conducting 
studies  and  analyses  requiring  unique  e:q>ertise.  of  mid-to-long  term 
importance  to  the  Army,  involving  independent  and  objective  research, 
and  serving  a  need  for  quick  response  within  a  specialized  area. 

This  process  is  an  evolving  six  month  effort  beginning  in  the  spring 
with  the  identification  of  major  Array  issues,  request  for  research 
topics  that  support  the  issues,  senior  leadership  review  of  the 
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Copies,  formulation  of  topics  into  projects,  consideration  of 
alternative  sources  for  research  by  the  study  Program  Coordination 
Committee  (SPCC),  and  formal  approval  of "the  research  agenda  by  the 
ACPC  in  the  fall.  In  the  case  of  customer  reimbursable  projects, 
they  must  fall  within  the  DOD  in?x>sed  funding  ceiling  and  meet  the 
criteria  established  in  AR  5-21,  Arroyo  Center  Policies  and 
Responsibilities.  Approval  authority  for  these  efforts  is  the  Amy 
Executive  Agent. 

Recommendation  3  'Perform  cost-comparison  studies  of  FFRDC 
and  DoD  in-house  personnel  costs  as  part  of  the  comprehensive 
review. * 

liiav  Response:  NOH  CONCCR  -  The  basis  for  establishing 
study  and  analysis  FFROCs  was  predicated  on  Che  governments  need  to 
develop  a  significant  independent,  objective,  analytical  capability 
that  is  not  available  in-house.  The  comprehensive  review  currently 
being  conducted  by  the  Amy  validates  the  continued  need  for  the 
study  and  analysis  FFRDC  and  confirms  chat  the  criteria  for 
establishing  the  Arreyo  Center  as  the  Amy's  Study  and  Analysis  FFRDC 
still  exists.  Since  in-house  capability  is  not  available,  nor 
is  it  likely  to  be  established  within  Che  currently  constrained 
fiscal  environment,  the  Army  non  concurs  with  this  recemmendation. 


Recommendation  4  'Ose  broad  agency  announcements  and 
coiqjetltive  solicitations  to  assess  the  xxstential  for  non-FFRDC 
contractors  to  perform  research  projects.* 

Army  Response  t  MOH  CONCUR  •  The  recommendation  to  use 
broad  agency  announcements  and  competitive  solicitations  prior  to_ 
assignment  of  a  task  to  an  FFRDC  is  not  supported  by  existing  ix>licy 
or  regulation.  In  the  case  of  the  Arroyo  Center,  this  represents  a 
duplication  of  effort.  The  previously  noted  ACPC  review  process  is 
designed  to  determine  which  research  work  is  appropriate  for  the 
Arroyo  Center  FFRDC.  Announcements  and  solicitations,  as  recommended 
in  the  report,  would  add  another  unneeded  layer  of  evaluation  to  this 
detailed,  existing  process. 

Finding  B  -  Kanaaewent  Fees 

•DoD  FFRDCs  generally  developed  overhead  rates  that  were  in 
accordance  with  Government  standards.  However,  $43M  of  the  $46.9M 
paid  in  management  fees  to  DoD  FFRDCs  was  inappropriate.  About 
$11. 6K  should  have  been  charged  to  overhead.  Also,  the  Navy 
increased  management  fee  payments  to  the  Center  of  Naval  Analyses  by 
about  $2.9H  annually  but  does  not  receive  any  measurable  benefits 
from  the  increase.' 

Recommendation  1  'Document  in  FFRDC  sponsoring  agreements 
why  FFRDCs  need  fees . ' 

Any  Response:  CONCUR  -  The  DOD  ffrdc  Management  Plan  dated 
September  13,  1994  directs  'current  sponsoring  agreements  must  cover 
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such  items  as  authorization  of  management  fees*.  The  Amy  will 
include  this  provision  in  the  revised  sponsoring  agreement  that  will 
be  completed  in  December  1994. 

Recommendation  2  ‘Establish  procedures  for  contracting 
officers  to  include  a  management  fee  clause  in  each  PFRDC  contract 
that  requires  FFRDCs  to  justify  fee  lAW  DFARS  215.972.  Additionally, 
determine  whether  fee  has  been  used  lAH  fee  requests;  perform  annual 
operating  cost  analysis  on  managmenet  fee;  and  assess  alternatives  to 
award  fee.* 

Axmy  Response:  CONCUR  -  The  Anay  requires  the  Arrcyo  Center 
to  justify  their  use  of  management  fee  through  the  annual  Need  for 
Fee  Justification.  This  is  submitted  as  part  of  the  annual  contract 
proposal.  The  Need  for  Fee  Justification  is  reviewed  by  Defense 
Services  Supply-washington  (DSS-W)  and  audited  by  the  Defense 
Contract  Audit  Agency  (DCAA) .  The  last  audit  was  dated  December  20 , 
1993.  The  Army  also  supports  assessing  alternatives  to  award  fee, 
and  would  like  to  participate  in  any  OSD  lead  group  that  reviews 
these  alternatives. 

Pindino  G  -  Conflict  of  Interest 

■Contracting  officers  did  not  thoroughly  consider  potential 
conflicts  of  interest  involving  work  assigned  to  DoD  FFRDCs .  * 

itacommendation  la  ‘Require  contracting  officers  to  obtain 
certifications  for  each  project  spoxuior  that  the  Statement  of  Work 
(SOW)  has  been  reviewed  for  potential  Conflict  of  Interest  (COD  * 

Amy  Response:  HON  CONCUR  •  The  requirement  for  the 
contracting  officer  to  obtain  a  certification  from  the  sponsor  for 
each  tasking  is  unnecessary.  The  Army  already  has  an  established 
process  for  review  of  proposed  projects.  This  process  does  not 
require  a  certification  from  the  sponsor  but  serves  as  a  safeguard  to 
preclude  conflict  of  interest  violations.  All  proposed  projects  are 
reviewed  the  individual  sponsors,  the  FFRDC  management  office,  the 
Arroyo  Center,  and  the  ACPC.  In  order  for  a  project  to  be  approved 
by  the  ACPC,  a  general  officer  or  Senior  Executive  Service  (SES)  must 
approve  the  project  description  (Statement  of  work) .  These 
safeguards  are  more  than  adequate  to  avoid  conflict  of  interest 
violations,  however  in  the  event  a  violation  occurs,  the  contracting 
officer  would  be  notified. 

Recommeadation  lb  ‘Require  contracting  officers  to  include 
in  all  FFRDC  contracts  COX  clauses.* 

Army  Response:  NON  CONCUR  -  The  report  states  the  RAND 
Arroyo  Center  does  not  have  a  conflict  of  interest  clause  as  part  of 
the  contract.  This  is-  inaccurate.  RAND  has  a  DOD  approved  conflict 
of  interest  policy  dated  March  2,  1992.  It  is  maintained  as  part  of 
the  basic  contract  file  at  DSS-H.  This  statement  should  be  deleted 
from  the  final  report.  In  the  upcoming  five  year  contract  renewal 
process,  the  Army,  in  coordination  with  DSS-W  will  review  the  current 
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conflict  of  interest  policy  for  the  Arroyo  Center.  This  review  will 
be  completed  by  late  summer  1995. 

Recommendation  Ic  ‘Review  all  DoO  Intergovernmental 
Personnel  Act  appointments  for  potential  COI.‘ 

Army  Response :  This  recommendation  does  not  apply  to  the 

Army. 

Recommendation  2  ‘Recommend  that  ASK(RDA)  direct  ONR  to 
obtain  reimbursement  from  CNA  for  incorporation  fees  paid  by  the 
Navy. ‘ 

Army  Response:  This  recommendation  does  not  apply  to  the 

Army. 

Recommendation  3a  ‘Revise  FFRDC  Management  Plan  to  exclude 
FFRDC  personnel  from  IPA  appointments  that  involve  the  management  or 
oversight  of  ffrdCs . • 

Army  Response:  CONCUR. 

Recommendation  3b  ‘Revise  the  FFRDC  Management  Plan  to 
include  all  payments  to  FFRDC  en^loyees  in  IPA  assignments  to  DoD 
under  the  funding  ceilings  imposed  by  Congress.’ 

Army  Response:  NON  CONCUR  »  The  Arsy  currently  does  not 
assign  FFRJX  employees  to  Intergovernmental  Personnel  Act 
appointments,  however  if  the  Ara^  chose  to  initiate  this  process, 
including  the  IPA  salary  in  the  Congressionally  imposed  ceiling  is  to 
restrictive.  Over  the  past  two  years  Congressional  funding  ceilings 
have  significantly  limited  the  FFRDC 's  ability  to  meet  stable  level 
of  effort  requirements  established  by  the  Aray.  An  additional 
requirement  will  further  limit  an  already  constrained  environment. 
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memorandum  for  director,  defense  research  AMD  EM6INEERIHG 

Subj:  CONTRACTZMC  PRACTICES  FOR  TEE  USE  AMD  OPERATIONS  OF 

OOD-SFONSORED  FEDERALLY  FUNDED  RESEARCH  AND  DEVELOPMENT 
CENTERS  (PROJECT  MO.  1CB>5012) 

R«t:  (a)  DODIG  ae>o  ot  IS  Sap  94 

(b)  DDRfcE  aaae  ot  2  Nov  94 

Enel:  (1)  Dapartaant  of  tha  Navy  Raaponaa  to  DODIG  draft  audit 
raport  of  IS  Sap  94 

1.  Tba  Departaant  of  tba  Navy  baa  revtavad  tba  aubjact  draft 
raport,  eontainad  in  rafaranca  (a),  and  aasaaaad  aacb  finding  and 
raeoHBandation  ivpaeting  tba  Oapartaant  of  tba  Navy.  Am 
raquaatad  in  rafaranca  (b) ,  ancloaura  (i)  la  forwardad  for 
ineluaion  in  tha  Dapartnant  of  Dafanaa  raaponaa. 

2.  Our  concerns  cantor  on  tbosa  findings  and  racoaaandationa 
which  appear  to  ba  based  on  disagraeaant  with  or  inappropriate 
interpretation  of  existing  policy  guidalinas.  Soma 
recosuBandations  introduce  standards  which  are  not  currently 
raguirad  or  add  work  to  an  already  cuabersoBa  process,  with 
little  or  no  supporting  evidence  that  such  changes  will  result  in 
Boasurabla  benefits.  Our  specific  concerns  are  addressed  below, 

3.  With  respect  to  the  Inspector  General's  findings  and 
recoBnendations  concerning  the  use  of  Federally  Funded  Research 
and  Development  Centers,  we  have  concerns  in  three  specific 
areas.  First,  procedures  eaployed  for  assigning  work  to  the 
Center  for  Naval  Analyses  during  the  period  reviewed  (FY  1990  - 
FY  1991)  ere  now  obsolete.  Reference  (a)  did  not  consider  the 
ii^ct  of  changed  aanageaent  practices  by  the  Director,  Defexuie 
Research  and  Engineering  or  the  Departaent  of  the  Navy  which  have 
substantially  improved  oversight  of  the  Center  for  Naval 
Analyses.  Second,  in  assessing  the  adaguacy  of  the  rationale  for 
assigning  tasks  to  Federally  Funded  Research  and  Developaent 
Centers,  the  Inspector  General  has  introduced  standards  which  are 
not  reguired  by  statute,  regulation,  or  official  polity.  Third, 
we  believe  that  iapleaenting  the  additional  reguireaents  for 
documentation  and  review  reeoaaendad  by  reference  (a)  would  cause 
serious  delays  in  the  asslgnaent  of  appropriate  work  to  the 
Center  for  Naval  Analyses  and  would  seriously  degrade  the 
Department  of  the  Navy's  capability  to  utilize  the  independent, 
objective  and  high  guality  studies  and  analyses  provided  by  the 
Center  for  Naval  Analyses. 
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Subj:  COMTRXCIIMG  mCTZCES  FOR  TBS  OSS  AND  OPERATIONS  OF 

D0D>SP0NS0R£0  FEDERALLY  FUNDED  RESEARCH  AND  DEVELOPMENT 
CENTERS  (PROJECT  NO.  1CH-S012} 

4.  Nith  respact  to  tbo  findings  and  rocoaDsndatlons  rslated  to 
■anagement  fac  raqulraaants,  at  laast  in  tha  caaa  of  tba  Cantar 
for  Naval  Analysas,  tha  Oapartnant  of  tha  Navy  doas  not  agraa 
with  tha  Inapactor  Ganaral'a  conclusions  that  faas  vara  axcassive 
or  that  axcasslva  faas  vara  causad  by  tha  Contracting  Officer's 
failure  to  perfon  proper  fee  analysis.  Excess  costs  attributed 
to  tha  Cantar  for  Naval  Analyses  vara  based  on  the  Inspector 
General's  erroneous  application  and  interpretation  of  appropriate 
cost  principles.  A  fee  analysis  consistent  vith  Dapartaant  of 
Defense  policy  was  conducted  both  at  the  tine  of  initial  fee 
negotiation  and  during  negotiation  of  tha  last  contract 
Bodificatlon.  In  both  cases,  tha  price  negotiation  aeaorandun 
docunented  the  factors  considered  in  datanaining  that  a  fee  was 
appropriate  and  how  the  weighted  guidelines  and  the  needs 
analysis  supported  the  fee  ultiaately  negotiated.  The  Navy  did 
the  required  fee  analysis  and,  while  tha  conclusions  drawn  nay 
differ,  the  fact  that  an  analysis  was  properly  conducted  cannot 
be  disputed. 

5.  In  addition,  the  Dapartaant  of  the  Navy  believes  that 
aeasurable  benefits  have  bean  realised  as  a  result  of  the 
increased  fee  paid  to  the  Center  for  Naval  Analyses.  The 
rationale  for  the  fee  increase  was  in  accordance  with  clear 
Covemaent  policy,  as  stated  in  Federal  Acquisition  Regulation  32 
and  45,  that  the  Govarnnent  prefers  to  pay  for  cospleted  work  and 
have  the  contractor  provide  the  facilities  and  equipment 
necessary  for  contract  performance.  A  discussion  of  the  benefits 
idiich  have  accrued  to  the  Navy  since  the  implementation  of  the 
higher  fee  is  contained  in  enclosure  (1) . 

6.  With  respect  to  concerns  raised  on  conflict  of  interest 
issues  in  reference  (a) ,  the  Department  of  the  Navy  concurs,  at 
least  in  principle,  that  Organizational  Conflict  of  Interest 
clauses  could  be  strengthened.  However,  within  the  Department  of 
the  Navy,  the  Contracting  Officers  did  take  seriously  the 
potential  for  conflicts  of  interest,  as  evidenced  by  the 
inclusion  of  an  Organizational  Conflict  of  Interest  clause  in  the 
Navy's  contract  with  the  Center  for  Naval  Analyses.  Nbile  we 
relied  primarily  on  project  sponsors  and  Federally  Funded 
Research  and  Development  Centers  to  Identify  and  avoid  conflicts, 
there  was  existing  guidance  in  the  form  of  the  Department  of  the 
Navy-approved  conflict  of  interest  policies  and  procedures  and 
the  Organizational  Conflict  of  Interest  contract  provision. 
Farther,  Federally  Funded  Research  and  Development  Center 
trustees  and  eBq;>loyees  are  required  to  disclose  their  financial 
affiliations  to  help  avoid  conflict  of  interest  violations. 
Therefore,  we  believe  we  have  adequate  assurance  that  conflicts 
of  interest  are  being  identified  and  avoided. 
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Subj:  COKTRACTING  PRACTICES  FOR  THE  USE  AMD  OPERATIONS  OF 

DOD-SPONSORED  FEDERALLY  FDNDED  RESEARCH  AMD  DEVELOHJENT 
CENTERS  (PROJECT  NO.  ICS-SOIR) 

7.  Finally,  the  Oepartnent  of  the  Navy  sees  no  basis  for  the 
Inspector  General's  conclusion  that  the  Navy's  paynent  of 
incorporation  faes  to  CNA^  Xncorporatad  may  hava  limitad  the 
independence  of  the  Canter  for  Haval  Analyses.  Office  of 
Manageaent  and  Budget  Circular  A- 122,  which  provides  tte  cost 
principles  for  nonprofit  organifations,  pemits  agencies  to 
approve  organization  costs  such  as  incorporation  fees.  The 
Department  of  the  Navy  approved  the  questioned  expenditure  in 
accordance  with  Circular  A-122,  and  ^ere  is  no  authority  for  the 
Contracting  officer  to  require  its  return  unilaterally. 

8.  The  Department  of  the  Navy  remains  fully  committed  to 
executing  its  oversight  responsibilities  for  the  Center  for  Naval 
Analyses  in  full  accordance  with  the  spirit,  intent,  and  letter 
of  statutes  and  guidelines  related  to  Federally  Funded  Research 
and  Development  Centers.  Significant  steps  have  already  bem 
taken  to  address  concerns  raised  in  reference  (a) ,  and  we  will 
look  closely  for  possible  additional  improvements  during  the  next 
comprehensive  review  cycle. 


D.  T.  OLIVER 

Center  for  Naval  Analyses 
Contracting  Officer's  Technical 
Representative  (CNA  COTR) 

copy  to: 

ASM  (RDfcA,  KARA) 

CNO  (N8) 

CG,  HCCDC 
CNR 

NAVCOMPT  (NCB  53) 

Dir,  OCPH 
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Dapartnanl:  of  tba  Navy  Sasponaa 
to 

Assistant  Inspector  General  for  Auditing 
Draft  Reix>rt  of  15  Septeaber  1994 

on 

Contracting  Practices  for  the  Use  and  Operations 
of  Departaent  of  Defense-Sponsored 
Federally  Funded  Research  and  Davalopaent  Centers 
(Project  No.  lCH-5012) 


izaentlvs  ■oBary 

i.  Paragraph  38  Obi actives. 

"We  also  detemined  whether  aanagenent  fees  were  properly 
justified,  and  ye  evaluated  applicable  internal  controls." 

Dspartaant  of  the  Naw  Position.  To  our  3cnowledge,  the 
Inspector  General  was  not  requested  to  look  at  aanagenent  fees; 
this  appears  to  be  a  self-initiated  objective.  It  must  be 
pointed  out  that  there  is  no  specific  "justification"  required  in 
determining  the  need  for  or  amount  of  fees.  Tha  contracting 
officer  is  required  to  consider  whether  or  not  there  is  a  need 
for  fee  and  if,  in  his/her  judgement,  fee  is  considered 
necessary,  to  calculate  tha  objactiva  amount  for  fee  in 
accordance  with  applicable  guidelines.  The  Cctractlng  officer  is 
then  responsible  for  negotiating  fee  and  documenting  those 
negotiations  and  tha  rationale  which  led  to  the  negotiated  amount 
in  the  price  negotiation  memorandum.  In  attempting  to  review  the 
"justification"  for  fee,  the  Inspector  General  is  substituting 
its  judgement  for  that  of  the  contracting  officer,  without  the 
benefit  of  the  contracting  officer's  intimate  Jcnowledge  and 
eaq^ertise  with  respect  to  the  Federally  Funded  Research  and 
Davelt^mant  Canter  and  its  operations.  In  addition,  the 
Inspector  General  is  assess!^  actions  taken  and  the  judgement  of 
the  contracting  officers,  based  on  information  that  resulted  from 
those  actions,  not  on  information  that  was  available  to 
contracting  officers  at  the  time  their  judgements  were  made. 

re  i.  Paragraph  4t _ ftwdit  HvsqltPt 

"We  concluded  that  work  performed  by  DoD  (Department  of 
Defense]  FFRDCs  [Federally  Funded  Research  and  Development 
Centers]  was  generally  consistent  with  their  broad  mission 
statements.  However,  DoD  [Department  of  Defense]  sponsors  did 
not  provide  sufficient  justification  for  using  FFRDCs  [Federally 
Funded  Research  and  Development  Centers]  to  perform  223  of  the 
229  projects  reviewed.  As  a  result,  DoD  [Department  of  Defense] 
sponsors  could  not  demonstrate  that  the  noncompetitive  assignment 
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of  work  to  the  FFKOCs  [Federally  Funded  Research  and  Development 
Centers]  kept  DoD  [Departaent  of  Defense]  sponsor  costs  down  and 
resulted  in  the  best  performance  (Finding  A) . " 

Pspartaent  of  the  Maw  Position.  Nonconcur.  There  is  no 
policy  or  regulatory  reguireaent  for  this  level  of  documentation 
in  assigning  work  to  a  Federally  Funded  Research  and  Development 
Center.  Nonetheless,  based  on  our  own  concerns  regarding  proper 
use  of  the  Center  for  Naval  Analyses,  contract  aodification 
P00028  introduced  additional  levels  of  review  and  documentation 
to  support  the  assignment  of  work  to  the  Center  for  Naval 
Analyses.  This  modification  was  signed  in  January  1993  and  was 
aade  applicable  to  all  work  which  followed.  By  limiting  their 
review  to  Federally  Funded  Research  and  Development  Center 
projects  for  Fiscal  Years  1990  and  1991,  the  Inspector  General 
did  not  recognize  these  important  oversight  changes.  Had  the 
Inspector  General  considered  the  results  of  this  contract 
modification,  most  of  their  concerns  relative  to  assignment  of 
work  to  the  Center  for  Naval  Analyses  would  have  been  answered. 
Additional  comments  are  included  under  Finding  A. 

Face  i.  Paragraph  5t _ Audit  Results. 

*OoD  [Department  of  Defense]  FFRDCs  [Federally  Funded 
Research  and  Development  Centers]  generally  developed  overhead 
rates  that  were  in  accordance  with  Govenment  standards. 

However,  $43  million  of  the  $46.9  million  in  management  fees  paid 
to  the  FFRDCs  [Federally  Funded  Research  and  Development  Centers] 
was  inappropriate.  About  $11.6  million  should  not  have  been 
paid,  and  $31.4  million  should  have  been  charged  to  overhead. 
Also,  the  Navy  increased  management  fee  payments  to  the  Center 
for  Naval  Analyses  by  about  $2.9  million  annually  but  does  not 
receive  any  measurable  benefits  from  the  increase.” 

Department  of  the  Navy  Fosition.  Nonconcur.  The 
classification  of  $43  million  of  the  $46.9  million  of  fee 
payments  as  Inappropriate  is  Incorrect.  The  rationale  for 
determining  the  amounts  paid  as  inappropriate  was  based  on 
application  of  inappropriate  cost  principles  and 
misinterpretation  of  existing  policies  and  procedures  governing 
fee  payments  to  Federally  Funded  Research  and  Development 
Centers.  Further,  the  inclusion  of  amounts  that  would  have  been 
paid  to  Federally  Funded  Research  and  Development  Centers,  in  the 
form  of  overhead,  artificially  inflates  the  monetary  findings  of 
the  report.  Finally,  the  increase  in  fees  paid  to  the  center  for 
Naval  Analyses  was  justified  by  the  Contracting  Officer  prior  to 
their  authorization,  and  the  benefits  received  from  those 
payments  were  not  adequately  considered  by  the  Inspector  General. 
Additional  comments  are  included  under  Finding  B. 
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g«g«  11.  PTatTrmph  it  &qait  . 

"The  Ravy's  paynent  of  incorporation  fees  appeared  to  linit 
the  independence  of  the  Center  for  Haval  Analyses." 

Departs ent  of  the  Ravy  Pesltien.  Ronconcur.  The  Inspector 
General  provides  no  explanation  of  or  rationale  for  the 
conclusion  that  paysent  of  the  Center  for  Haval  Analyses' 
incorporation  fees  lisits  their  independence.  Reimbursing  that 
particular  allowable  cost  should  no  sore  limit  the  Center  for 
Ravel  Analyses'  independence  than  reimbursing  any  other  allowable 
cost.  Additional  cosments  are  included  under  Finding  C. 

Page  ii.  Paragraph  at  Internal  Controls. 

"Internal  aanagement  controls  were  inadequate  to  ensure  the 
noncompetitive  assignment  of  work  and  to  limit  payment  of 
management  fees  to  FFRDCs  [Federally  Funded  Research  and 
Development  Centers].” 

Departnent  of  the  Raw  Position.  Ronconcur.  Ve  believe 
that  the  Department  of  the  Ravy's  current  process  for  assigning 
work  to  the  Center  for  Raval  Analyses,  which  includes  project 
evaluation  and  management  review  by  the  Contracting  Officers 
Technical  Representative  and  the  Procurement  Contracting  Officer, 
coupled  with  hlgh*level  review  by  the  Center  for  Raval  Analyses 
Policy  Council,  provides  an  appropriate  assessment  of  the  need 
for  the  services  of  the  Center  for  Raval  Analyses,  as  well  as 
adequate  internal  management  controls.  Defense  Federal 
Acquisition  Regulation  Supplement  215.972  and  215.971  provide  the 
policies  and  procedures  (internal  management  controls)  for 
establishing  fee  objectives  and  determining  whether  or  not  to  pay 
fees  to  Federally  Funded  Research  and  Development  Centers.  The 
Contracting  officer  responsible  for  the  negotiation  of  fee  with 
the  Center  for  Raval  Analyses  followed  these  policies  and 
procedures  in  negotiating  fee  amounts  with  the  Center  for  Raval 
Analyses.  The  Contracting  Officer  complied  with  the  requirements 
of  Federal  Acquisition  Regulation  35.017>l(c)  (3)  in  requiring  and 
reviewing  statements  of  retained  earnings  and  plans  for  their  use 
prior  to  award/renewal  of  the  Center  for  Raval  Analyses  contract. 
The  proper  isqplenentation  of  these  requirements  allowed  the 
Contracting  Officer  to  comply  with  all  established  Government 
policy  and  legal  requirements  concerning  the  payment  of  fees. 
Therefore,  we  believe  that  existing  internal  controls  are 
sufficient  to  ensure  appropriate  payment  of  fees  at  Federally 
Funded  Research  and  Development  Centers. 

Page  11.  Paraoranh  it  Potential  Benefits  of  Audit. 

"Benefits  should  derive  from  better  assurances  that  work  is 
appropriately  assigned  to  the  Federally  Funded  Research  and 
Development  Centers,  that  management  fee  awards  are  properly 
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justified,  and  that  potential  conflicts  of  interest  are  properly 
controlled  and  aitigated.  He  could  not  quantify  those  benefits. 
Hanageiient  fees  could  be  reduced  by  about  $58  Billion  over  the 
next  five  years  by  not  paying  unallowable  costs  and  by  not 
funding  contingencies.  Another  $2.9  Billion  could  be  avoided 
annually  by  rescinding  the  Havy's  unsupported  FY  1993  nanageaent 
fee  increase  to  the  Center  for  Naval  Analyses." 

bepartaent  of  the  Haw  Resoense.  Nonconcur.  Although  the 
Departaent  of  the  Navy  concurs  that  ixqtroveaents  in  areas 
addressed  in  this  audit  will  be  a  continuous  process,  we  do  not 
agree  that  aeasurable  benefits,  aonetary  or  nonmonetary,  will 
result  froa  the  recoaaendations  provided  by  the  Inspector 
General.  Our  specific  reasons  are  contained  in  the  responses  to 
Findings  A,  B,  and  C  and  their  associated  recoaaendations. 

With  respect  to  projected  monetary  benefits  in  the  area  of 
aanageaent  fees,  the  fee  authorized  by  the  currant  Center  for 
Naval  Analyses  contract  was  properly  justified  and  the  amount 
properly  determined  by  the  Contracting  Officer.  Most  of  the 
unallowable  expenses  included  in  the  $58  million  savings  cited 
are  necessary  costs  of  doing  business  for  Federally  Funded 
Research  and  Oevelopaent  Centers,  and  their  reiaburseaent  could 
not  be  eliminated  without  jeopardizing  the  continued  existence  of 
the  Federally  Funded  Research  and  Development  Centers.  The 
Government  has  no  Inherent  or  legal  (contractual)  authority  to 
unilaterally  reduce  fees  or  to  specify  bow  fees  earned  by  the 
Federally  Funded  Research  and  Development  Center  can  be  used 
(absent  non-profit  entity  limitations).  Therefore,  no  savings 
could  be  realized,  without  Federally  Funded  Research  and 
Development  Center  concurrence,  until  such  time  as  new  contracts 
are  issued  which  eliminated  fee  payments.  Finally,  regarding  the 
increase  in  the  Center  for  Naval  Analyses  fee,  the  benefits 
received  froa  the  increase  in  fee,  both  monetary  benefits  and 
benefits  resulting  from  reduced  cost  and  performance  risk  to  the 
Government,  outweigh  the  savings  perceived  by  the  Inspector 
General.  Additionally,  since  the  Government  has  executed  a 
legally  binding  contractual  modification  to  pay  the  increased 
fee,  there  is  no  aechanlsm  for  the  Government  to  rescind  the 
authorized  increase.  Further,  the  Inspector  General's  statement 
that  "$2.9  Billion  could  be  avoided  annually"  seems  to  indicate 
an  asswption  that  the  savings  attributed  to  the  increased  fee 
will  continue.  The  increase  was  included  for  a  specific  purpose 
and  is  not  scheduled  to  be  duplicated  beyond  the  current  contract 
period  (1  October  1990  -  30  September  1995) . 

gage  11.  Faraerraoh  4;  Summary  of  ReeoaBeBdatlens. 

"He  recoamend  that  DoO  (Department  of  Defense]  strengthen 
controls  over  the  screening  and  assignment  of  work  to  FFRDCs 
[Federally  Funded  Research  and  Development  Centers],  to  include 
ensuring  the  performance  of  market  surveys.  He  recommend  that 
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DoD  [Departaent  of  Dofenso]  laprove  controls  over  the  award  of 
■anagement  fees.  We  recoonend  laproved  contracting  officer 
reviews  of  TTSDC  tF«derally  Funded  Research  and  Development 
Center]  operations  and  use  of  appropriate  contract  clauses  to 
ensure  that  conflicts  of  interest  are  controlled." 

Department  of  the  Raw  Fosition.  Nonconcur.  The  Departaent 
of  the  Navy  is  coaaitted  to  executing  our  oversight 
responsibilities  according  to  all  statutes,  regulations,  and 
policies  related  to  Federally  Funded  Research  and  Development 
Centers.  Me  also  believe  that  improvement  must  be  a  continuous 
process,  therefore,  we  are  continuing  to  seek  out  improvements  in 
the  process  for  assigning  work  to  the  center  for  Naval  Analyses. 
However,  we  do  believe  the  current  management  controls  within 
Department  of  Defense  for  reviewing  and  assigning  work,  as  well 
as  determining  management  fees,  are  adequate.  The  additional 
burdens  which  would  be  imposed  in  implementing  the  documentation 
and  review  requirements  recommended  by  the  Inspector  General 
would  result  in  tremendous  delays  in  acquisition  processing, 
require  additional  effort  (cost)  on  the  part  of  both  the 
Government  and  the  Federally  Funded  Research  and  Development 
centers,  and  provide  no  benefits  as  a  result.  Ns  believe  they 
would  seriously  hamper  the  Navy's  ability  to  effectively  utilize 
a  valued  and  vital  resource,  the  Center  for  Naval  Analyses.  With 
respect  to  fees,  the  additional  management  controls  recommended 
IV  the  Inspector  General  are  unreasonable  and  impractical  in  an 
environment  in  which  contract  costs  and  fees  are  negotiated  and 
are  not  set  by  law.  No  statutory,  policy  or  regulatory 
requirement  exists  for  imposing  the  recommended  documentation  and 
review  requirements. 

Fart  X  «•  Xatroduetioa 

Fsoe  Paragraph  5i  Adequacy  of  Implementation  of  the  DoD 

fPeoartment  of  Defensel  Internal  Hanagement  Control  Program 

"The  Military  departments  implementation  of  the  DoD 
(D^iartment  of  Defense]  Internal  Management  Control  Program  was 
not  effective  because  management  did  not  adequately  assess  the 
need  for  FFRDC  [Federally  Funded  Research  and  Development  Center] 
services  or  controls  over  conflicts  of  interest.  Therefore,  the 
program  did  net  identify  material  control  weaknesses  in  assigning 
projects ..." 

Department  of  the  Waw  Position »  Nonconcur.  He  believe  the 
Department  of  the  Navy  does  in  fact  have  adequate  controls  in 
place  to  assure  effective  oversight  of,  and  assignment  of  work 
to,  the  Departaent  of  the  Navy-sponsored  Federally  Funded 
Research  and  Development  Center,  the  Center  for  Naval  Analyses. 
The  Department  of  the  Navy's  current  contract  with  the  Center  for 
Naval  Analyses  provides  for  a  process  of  project  evaluation  and 
management  review,  including  the  Contracting  Officer's  Technical 
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Representative  and  the  Procureoent  Contracting  Officer,  to 
determine  if  assignment  of  the  project  to  the  Center  for  Kaval 
Analyses  is  appropriate. 

nils  process  is  itself  subject  to  review  by  the  Center  for 
Maval  Analyses  Policy  Council  (membership  coi^rised  of  senior 
civilian  and  uniformed  leaders  of  the  Department  of  the  Navy). 

The  policy  council  is  charged  with  responsibility  to  review 
Center  for  Kaval  Analyses  performance,  annually  review  and 
approve  the  Center  for  Naval  Analyses  research  program,  determine 
Department  of  the  Navy  appropriated  fund  support  for  the  Center 
for  Naval  Analyses,  establish  policy  regarding  the  Government's 
relationship  with  the  Center  for  Naval  Analyses,  and  review  and 
approve  procedures  and  processes  for  accrasplishing  oversight  of 
the  Canter  for  Naval  Analyses.  The  Department  of  the  Navy's 
current  process  for  assigning  work  to  the  Center  for  Naval 
Analyses,  coupled  with  the  high  level  review  provided  by  the 
Center  for  Naval  Analyses  Policy  Council,  combine  to  effectively 
assess  the  need  for  the  sem^lces  of  the  Center  for  Kaval  Analyses 
as  well  as  assure  the  adequacy  of  internal  management  controls. 

Page  S,  Para«n:aph  Adequeev  of  Internal  Controls. 

■Internal  controls  were  not  effective  to  ensure  that  FFRDCs' 
[Federally  Funded  Research  and  Development  Centers]  resources, 
including  management  fees,  were  properly  utilized  and  that  the 
costs  charged  to  DoD  [Department  of  Defense]  by  the  FFRDCs 
[Federally  Funded  Research  and  Development  Centers]  were  fair  and 
reasonable. " 

Department  of  the  New  Position.  Nonconcur.  As  discussed 
previously,  we  believe  the  current  process  for  evaluating, 
reviewing,  and  approving  work  for  assignment  to  the  Center  for 
Naval  Analyses  is  sufficient  to  ensure  proper  utilization  of  the 
Center  for  Naval  Analyses.  Kith  respect  to  adequacy  of  internal 
controls  for  zanagement  fees,  we  believe  Defense  Federal 
Acquisition  Regulation  Supplement  215.972  and  215.971  provide  the 
necessary  policies  and  procedures  for  establishing  management  fee 
objectives  and  determining  Aether  or  not  to  pay  management  fees. 

PXHDXNG  A.  OBE  OP  PEDBRAUT  PENDED  RESEARCH  AND  DETELOPNENT 
CENTERS  (PAGE  10) 

Page  10.  Paragraph  i;  Pindinc  Summary 

"DoD  [Depeurtment  of  Defense]  sponsors  did  not  sufficiently 
justify  the  noncompetitive  use  of  FFRDCs  [Federally  Funded 
Research  and  Development  Centers]  to  perform  223  of  the  229 
projects  reviewed.  This  condition  occurred  because  FFRDC 
[Federally  Funded  Research  and  Development  Center]  mission 
statements  did  not  identify  unique  FFRDC  [Federally  Funded 
Research  and  Development  Center]  capabilities  and  expertise,  and 
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the  justifications  for  noncoi^titively  assigning  projects  did 
not  identify: 

o  vhat  unique  FFROC  (Federally  Funded  Research  and 
Developaent  Center]  capabilities  were  needed  to  perfora  the 
research  work,  or 

o  why  or  how  FFRDCs  (Federally  Funded  Research  and 
Developnent  Centers]  could  perfora  the  work  aore  effectively  even 
though  potential  alternatives  were  considered  and  identified  for 
193  projects. 

Sponsors  also  had  not  perforaed  cost  eoaparisons  to  show 
that  utilising  the  FFRDCs  [Federally  Funded  Research  and 
Developaent  Centers]  to  provide  the  needed  support  was  less 
costly  than  utilizing  DoD  [Departaent  of  Defense]  civilian 
personnel.  As  a  result,  sponsors  could  not  deaonstrate  that  the 
noncoapetitive  assignaent  of  work  to  the  FFRDCs  (Federally  Funded 
Research  and  Developaent  Centers]  kept  DoD  (Departaent  of 
Defense]  sponsors  costs  down  and  resulted  in  ^e  best 
perforaance." 

penartaent  ef  the  Maw  Position:  Nonconcur.  Th*  Departaent 
of  the  Navy  has  previously  indicated  its  intention  to  continue  to 
iapleaent  initiatives  to  iaprove  the  procedures  for  assignaent  of 
work  to  the  Center  for  Naval  Analyses,  yet  we  aust  express  our 
general  disagreeaent  with  the  findings,  conclusions,  and 
resulting  recoaMndations  regarding  the  use  of  Federally  Funded 
Research  and  Developaent  Centers  found  in  this  section  of  the 
draft  report.  Oor  concerns  can  be  characterized  by  three  aain 
points: 

(1)  The  period  of  perforaance  of  Federally  Fuixled  Research 
and  Developaent  Center  work  reviewed  by  the  auditors 
was  n  1990  -  FY  1991  (10  of  22  Center  for  Naval 
Analyses  projects  reviewed  by  the  Inspector  General 
were  worked  on  in  1990} ;  procedures  eaployed  for 
assigning  work  to  the  Center  for  Naval  Analyses  at  that 
tiae  are  now  obsolete.  The  report  does  not  take  into 
consideration  the  iapact  of  changed  aanageaent 
practices  by  the  Director,  Defense  Research  and 
Engineering  or  the  Departaent  of  the  Navy  that  have 
isq>roved  oversight  of  the  Center  for  Naval  Analyses 
(particularly  relevwt  is  the  Center  for  Naval  Analyses 
contract  aodlfication  F00028,  which  substantially 
revised  procedures  for  controlling  assignaent  of  work 
to  the  Center  for  Naval  Analyses) ; 

(2)  Zn  assessing  the  adequacy  of  the  bases  of  assigning 
projects  to  Federally  Funded  Research  and  Developaent 
Centers,  the  report  bolds  sponsors  to  standards  and 
criteria  (e.g.,  absolute  uniqueness  of  Federally  Funded 
Research  axKl  Developaent  Center  capabilities, 
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perforaanc*  of  aarket  sorvays)  that  are  &ot  required  by 
statute,  regulation,  or  official  policy,  and,  that  in 
at  least  one  instance,  i.e..  Federally  Funded  Research 
and  Developaent  Centers'  coq;>eting  for  work,  are 
specifically  prOhibitad  in  conjunction  vitb  the  use  of 
Federally  Funded  Research  and  Developaent  Centers;  and 

(3)  Zapleaenting  the  additional  requireaents  for 

docuaentation  and  review  xrecoaaended  1^  the  report 
would  strain  existing  resources  (aanpower  and  funds)  to 
the  breaking  point  with  no  foreseeable  relief,  cause 
unacceptable  delays  in  the  assignaent  of  appropriate 
work  to  the  Canter  for  Haval  Analyses,  and  would 
seriously  degrade  the  D^artaant  of  the  Havy's 
capability  to  aake  available  to  its  decision  aakers  the 
independent,  objective  and  high  quality  studies  and 
analyses  that  the  Center  for  Haval  Analyses  provides. 

gage  11.  ParaeraBh  ai  suffieienev  ef  auetlf  ieetions  for  Pee  of 

FFRDCs  fFederallv  Funded  Research  and  Developaent  CentersT 

*DoD  {Oepartaent  of  Defense]  sponsors  did  not  provide 
adequate  justifications  for  the  use  of  the  FFRDCs  [Federally 
Funded  Research  and  Developaent  Centers]  for  223  of  229  projects 
reviewed.  Assignaent  of  the  reaalning  six  projects  to  two  FFRDCs 
(Federally  Funded  Research  and  Developaent  Centers]  was  based  on 
eoapetition.  Although  OFFP  [Office  of  Federal  Procureaent 
Policy]  Policy  Iietter  84-1  and  the  FAR  [Federal  Acquisition 
Regulation]  specifically  prohibit  FFRDCs  [Federally  Funded 
Research  and  Developaent  Centers]  fros  coapeting  for  work,  we 
believe  that  competition  provided  better  evidence  that  the  FFRDCs 
(Federally  Funded  Research  and  Developaent  Centers]  could  aore 
effectively  perform  the  work  on  the  six  projects  than  the  reasons 
provided  for  the  other  projects." 

Pepirtaent  of  the  Hew  Positient  nonconcur.  The  Inspector 
General  concluded  that  for  the  22  Center  for  Haval  Analyses 
projects  that  were  reviewed,  justifications  were  not  sufficient 
for  the  assignment  of  work  to  the  Center  for  Haval  Analyses. 
Rationale  provided  by  the  report  for  reaching  this  opinion  is 
based  solely  on  the  fact  that  project  sponsors  did  not  perfora 
additional  steps,  e.g.,  aarket  surveys,  foraal  requests  for 
additional  in'-house  staffing,  etc.,  prior  to  deciding  to  assign  a 
project  to  the  Center  for  Haval  Analyses.  However,  these  steps 
are  set  required  by  regulation,  law,  or  policy.  Further,  the 
Inspector  General  did  not  consider,  in  reaching  the  findings 
regarding  use,  the  iaproveaents  to  the  review  process  that 
resulted  froa  adoption  of  aodiflcation  P00028  to  the  Departaent 
of  the  Havy's  contract  with  the  Center  for  Haval  Analyses. 
Effective  as  of  January  1993,  the  aodiflcation  responded  to  the 
Departaent  of  the  Havy's  concerns  that  procedures  for  assigning 
work  to  the  Center  for  Haval  Analyses  should  be  iaproved.  The 
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■edification  introduead  additional  lavela  of  docuaantation  and 
r«vi«fw  to  further  articulate  and  aupport  aasignacnt  of  work  to 
the  center  for  Naval  Analysea.  By  llaiting  ita  review  to  work 
that  predates  this  aodification,  the  report  addreasea  proceaaea 
and  proceduree  that  have  already  Been  auperaeded  and  thus  aake 
this  finding  incorrect. 

law*  »«  Tmcwh  u  -mast 

Btytlppaeat  canterai  Had  onlgue  -Nxeertlae  or  Knowledge. 

"Hone  of  the  aponsora  identified  specific  skills  or 
knowledge  that  supported  their  assertions  that  the  specialized 
expertise  was  unique  to  the  FTItDC  [Federally  Funded  Research  and 
Developaent  Center]  or  that  the  level  of  expertise  applied  was 
necessary  to  the  project's  success.  Sponsors  for  181  projects 
stated  that  FFBhCs  [Federally  Funded  Research  and  Developnent 
Centers]  were  selected  because  they  possessed  unique  expertise 
that  was  essential  to  the  success  of  the  projects.  This 
specialized  expertise  included  prior  experience  of  the  FFRDC 
[Federally  Funded  Research  and  Development  Center]  staff, 
maintenance  of  special  models  or  databases,  and  maintenance  of 
'corporate  knowledge.'" 

Benartment  of  the  Haw  Fositioni  Nonconcur.  The  finding 
states  that  sponsors  did  not  document  unique  skills  or  knowledges 
possessed  by  the  Federally  Funded  Research  and  Developaent  Center 
idien  they  determined  that  the  project  was  appropriate  for  a 
Federally  Funded  Research  and  Development  Center.  The 
implication  is  that,  when  work  is  assigned  to  a  Federally  Funded 
Research  and  Development  center,  it  must  be  because  the  Federally 
Funded  Research  and  Developnent  Center  possesses  some  absolutely 
unique  area  of  expertise  that  is  not  to  be  found  at  any  level 
anywhere  in  Covemment  or  the  private  sector.  This  is  an 
li^rrect  standard  that  far  exceeds  the  requirements  of  the 
Federal  Acquisition  Regulation.  Federal  Acquisition  Regulation 
35.017  states  that  "An  FFRDC  [Federally  Funded  Research  and 
Development  Center]  meets  some  special  long>term  research  or 
developaent  need  which  cannot  be  met  as  effectively  by  existing 
in-house  or  contractor  resources."  Xt  doss  mot  require  that  an 
arbitrary,  extreme  standard  of  absolute  uniqueness  be  applied  in 
order  to  assign  work  to  a  Federally  Funded  Research  and 
Development  Center.  Under  the  provisions  of  Federal  Acquisition 
Regulation  35.017,  the  specialized  areas  of  expertise  cited  by 
the  finding,  i.e.,  prior  experience  of  the  Federally  Funded 
Research  and  Development  Center  staff,  maintenance  of  special 
models,  etc.,  ere  all  valid  and  appropriate  reasons  for 
determining  that  the  Federally  Funded  Research  and  Development 
Center  would  indeed  meet  the  need  more  effectively  than  other 
resources. 
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law  18 1  rwmiPtt  _ WKPC  rvdTallT  >nBd»d  R«wrch  and 

P«vl0Pi»iit  e•nt•x^  D<T<loi»«at  ef  Ipaelalifd  Hod»l«  er 

I»t«b*a«p 

"Exaaplas  of  projects  for  vhich  the  sponsors  cited  the 
aaintenance  of  specialized  Bodels  or  databases  as  a  factor 
included  the  Karine  Corps  Enlisted  Retention  study  performed  by 
the  Center  for  Naval  Analyses  (CNA) . . .  The  sponsor  for  the  CNA 
[Center  for  Naval  Analyses]  study  stated  that  CNA  [Center  for 
Naval  Analyses]  had  the  data  on  enlistments  and  reenlistnents 
that  vere  needed  for.  the  study.  . .  .The  justifications  did  not 
explain  thy  another  contractor  or  an  in-house  organization  that 
performs  program  evaluations  could  not  have  performed  the  studies 
as  effectively." 

Peoartmeat  of  the  Raw  Rositieai  Nonconcur.  We  believe 
that  the  fact  that  the  Center  for  Naval  Analyses  possessed  the 
data  necessary  to  perform  the  study  is  an  obvious  justification 
for  determining  that  the  center  for  Naval  Analyses  could  perform 
the  study  more  effectively  and  more  timely  than  in-house 
organizations  or  other  contractors.  This  justification,  clearly 
not  accepted  by  the  Inspector  General,  recognizes  the  need  for 
responsiveness  in  obtaining  results  from  such  studies  and  does 
not  presume  that  the  Department  of  the  Navy  has  infinite 
resources  (money  and  manpower)  to  spend  and  can  wait,  if 
necessary,  an  inordinate  amount  of  time  for  study  results. 

Nags  18.  Paragraph  n  WTOC  rNsderallv  Tunded  Research  and 
Development  Cemterl  Was  Rasier  aad  Onieker.  to  Pee 

"Sponsors  for  70  projects  stated  that  the  primary  reason  for 
assigning  the  work  to  the  FFROCs  [Federally  Funded  Research  and 
Developoent  Centers]  was  because  obtaining  support  services  from 
FFRDCs  [Federally  Funded  Research  and  Development  Centers]  was 
easier  and  quicker  than  using  normal  coBqpetitive  procedures  and 
that  these  factors  influenced  their  decisions  to  use  FFRDCs 
[Federally  Funded  Research  and  Development  Centers].  Work 
assignments  to  FFROCs  (Federally  Funded  Research  and  Development 
Centers]  should  be  based  on  the  need  for  unique  expertise  or 
capabilities  and  not  on  the  convenience  of  using  an  FFRDC 
[Federally  Funded  Research  and  Development  Center].  Sponsors 
believed  that  the  FFRDCs  [Federally  Funded  Research  and 
Development  Centers]  vere  easier  and  quicker  to  use  because  of 
the  prior  involvement  of  the  FFRDCs  [Federally  Funded  Research 
and  Development  Centers]  with  sponsor  requirements.  Nhile  ease 
and  spaed  did  not  influence  their  decisions  to  use  the  FFRDCs 
[Federally  Funded  Research  and  Development  Centers],  sponsors  for 
another  93  projects  also  stated  that  the  FFROCs  [Federally  Funded 
Research  and  Development  Centers]  vere  easier  and  quicker  to 
use." 
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p«partamt  of  Mavr  >e»itlen»  Honconcur.  W*  believe  the 
finding  nisrepreBents  the  rationale  of  sponsora  for  deciding  to 
assign  work  to  the  Federally  Funded  Research  and  Developaent 
Centers.  The  finding  itself  states  that  sponsors  utilized 
Federally  Funded  Research  and  Developaent  Centers  because  of  the 
prior  involveaent  of  Federally  Funded  Research  and  Developaent 
Centers  with  sponsor  reguiraaents.  This  prior  involveaent,  or 
prior  knowledge  and  expertise,  is,  in  actuality,  the  rationale 
for  using  the  Federally  Funded  Research  and  Developaent  Center, 
not,  as  the  finding  tries  to  suggest,  convenience.  Contrary  to 
the  finding's  characterization  of  the  sponsors'  rationale,  ease 
of  use  of  the  Federally  Funded  Research  and  Developaent  Center 
arose  out  of  the  Federally  Funded  Research  and  Developaent 
Center's  ability  to  eaploy  a  quick  response  capability  to  issues 
as  a  result  of  prior  knowledge.  Work  was  assigned  to  Federally 
Funded  Research  and  Developaent  Centers,  not  as  a  natter  of 
convenience,  but  because  the  Federally  Funded  Research  and 
Development  Centers  possessed  a  depth  and  breadth  of  knowledge 
and  expertise  that  had  beer,  obtained  through  their  long-tern 
special  relationship  with  their  sponsoring  agencies.  Such  a 
relationship  and  such  prior  knowledge  and  expertise  is  authorized 
and  encouraged  by  Federal  Acquisition  Regulation  35.017. 

Additionally,  the  fact  that  sponsors  of  another  93  projects 
indicated  they  received  an  added  benefit  of  ease  and  quickness  of 
use  in  relation  to  the  projects  is  not  relevant.  As  the  finding 
states,  ease  and  speed  were  not  the  factors  these  sponsors 
considered  in  determining  whether  to  assign  the  projects  to 
Federally  Funded  Research  and  Development  Centers.  Thus, 
inclusion  of  this  last  sentence  in  the  finding  serves  no  useful 
purpose. 

Face  13.  Paraenranh  at  msc  rFedersllv  Funded  Research  and 
Peveloonent  Centerl  was  ladeBendeBt  -and  Obieetive 

"The  sponsors  for  53  projects  cited  independence  and 
objectivity  as  reasons  for  assigning  the  work  to  the  FFROCs 
(Federally  Funded  Research  and  Developaent  Centers] . 

...Sponsors  of  projects  to  the  studies  and  analysis  FFRDCs 
(Federally  Funded  Research  and  Developaent  Centers]  stated  that 
these  FFRDCs  [Federally  Funded  Reseuch  and  Developaent  Centers] 
were  independent  of  the  existing  views  or  preferences  of  in-house 
■anagers  or  operations  and  other  service  contractors.  We 
concluded  that  in  each  of  the  53  instances  cited,  other  for- 
profit  or  non-profit  contractors  could  have  performed  the  work  if 
contractual  restrictions  were  placed  on  the  contractor. 
Contractors  are  advised  of  such  restrictions  by  notices  in 
solicitations  and  by  clauses  in  resulting  contracts..." 

Department  of  the  Waw  Posltiont  Honconcur.  Again,  this 
finding  applies  a  standard  that  far  exceeds  that  required  by  the 
Federal  Ac^sltion  Regulation.  Objectivity  and  independence  are 

11 


75 


Department  of  the  Navy  Comments 


th*  very  fotmdation  for  the  existence  of  rederally  Funded 
Research  and  Development  Centers,  particularly  in  the  case  of 
studies  and  analysis  Federally  Funded  Research  and  Development 
Centers.  To  assert  that  contractual  restrictions  alone  would 
assure  independence  and  objectivity  and  vitiate  the  innate  biases 
of  non-Federally  Funded  Research  and  Development  Center 
contractors  and  in-house  personnel  is  iinvise  and  ignores  the 
real-world  concerns  on  the  part  of  decision  makers  that 
commercial  or  internal  organizational  interests  could  influence 
the  results  of  analyses  they,  the  decision-makers,  require. 

Page  13.  garaoraoh  3t _ FTPPC  rrrttKllT  .Btftirrt  184 

Developmeut  Centerl  was  More  Cost-  or  Operationally  Rffeetive 

"Sponsors  cited  cost  or  operational  effectiveness  as  reasons 
for  using  the  FFRDCs  [Federally  Funded  Research  and  Development 
Centers]  on  50  projects.  ...  Also,  the  sponsors  for  another  30 
projects  stated  that  the  FFRDCs  [Federally  Funded  Research  and 
Development  Centers]  could  do  the  work  at  less  cost  because  they 
were  familiar  with  the  area  and  could  avoid  start-up  costs  that 
less-experienced  contractors  would  have  to  incur,  but  the  project 
sponsors  provided  no  other  evidence  to  support  their  belief  that 
the  FFRDCs  [Federally  Funded  Research  and  Development  Centers] 
trere  cost-effective." 

Department  of  the  Maw  Fosltiont  Partially  concur.  We 
assex:^  that  consideration  of  cost-avoidance  as  one  of  the  factors 
for  determining  the  appropriateness  of  assigning  work  to  a 
Federally  Funded  Research  and  Development  Center  is  perfectly 
acceptable.  However,  in  the  case  of  the  Center  for  Haval 
Analyses,  the  projects  reviewed  by  the  Inspector  General  did  not 
include  cost  estimates  as  part  of  the  project  proposal  data.  A 
lack  of  such  data  would  obviously  hanger  the  efforts  of  project 
sponsors  and  reviewers  to  assess  the  reasonableness  of  costs. 

With  respect  to  the  Center  for  Naval  Analyses  contract,  this  lack 
of  data  has  been  remedied  through  contract  modification  P00028, 
irtiich  the  Inspector  General  did  not  consider  in  its  evaluation  of 
Department  of  the  Navy  Federally  Funded  Research  and  Development 
Center  iise  procedures. 

Page  13.  Paragraph  4*  giRDCs  rTederallv  Funded  Research  and 
DevelopmeBt  Centers 1  wad  Aeeeas  to  Sensitive  or  Proprietary  Data 

"Sponsors  stated  that  45  projects  either  were  sensitive  or 
required  access  to  proprietary  information.  ...We  concluded'  that 
this  factor  could  also  be  resolved  through  contractual 
restrictions  on  contractors  or  through  hiring  additional  in-house 
personnel  to  perform  the  work." 

Department  of  the  Haw  Position:  Nonconcur.  We  .reiterate 
our  previous  statement  that  to  rely  upon  contractual  restrictions 
to  avoid  the  Innate  commercial  and  competitive  predispositions  of 
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non-Vederally  Pundad  Research  and  Developaent  Center  contractors 
is  unwise  and  ignores  the  reaX-world  environnent  froB  which 
sponsors  aust  select  resources  to  conduct  research.  The 
Inspector  General's  suggestion  that  sponsors  hire  additional  in- 
house  personnel  to  do  the  work  sakes  no  sense.  Such  a 
suggestion,  in  an  era  of  downsizing  and  budget  reductions  and 
cutbacks,  is  iapractical.  Further,  Federal  Acquisition 
Regulation  35.017  does  not  require  that  additional  in-house 
personnel  be  sought  before  work  can  be  assigned  to  a  Federally 
Funded  Research  and  Developaent  Center.  All  that  is  required  by 
regulation  is  that  a  deteraination  be  aade  that  existing  in-house 
resources  cannot  aeet  the  need  as  effectively  as  the  Federally 
Funded  Research  and  Developaent  canter. 

Face  14,  JaragraBh  i:  In-Honse  Staff  Was  milv  Broloved  or  Met 
Available 

"The  sponsors  for  41  projects  stated  that  proposed  projects 
were  assigned  to  FFRDCs  [Federally  Funded  Research  and 
Development  Centers]  because  the  existing  in-house  staff  with  the 
necessary  skills  were  fully  eaployed  and  because  personnel 
ceilings  restricted  further  hiring.  All  10  DoD  [Deparlaient  of 
Defense]  FFRDCs  [Federally  Funded  Research  and  Development 
Centers]  were  represented  by  the  41  projects.  However,  none  of 
the  sponsors  stated  that  they  had  taken  action  to  obtain 
authorization  for  additional  in-house  staffing  or  to  recruit 
persons  with  the  needed  skills  and  knowledge." 

Denartaent  of  the  Wavy  Position  t  Konconcur.  Refer  to  our 
position  regarding  the  issue  iaaediately  preceding. 

Faae  14.  Faraqrsph  at  Froiects  Heeded  a  Quick  Response 

"The  need  for  a  quick  or  timely  response  was  cited  by 
sponsors  on  22  projects.  However,  none  of  the  sponsors  explained 
why  the  needed  work  could  not  have  been  procured  by  justifying  an 
exception  to  competition  authorized  under  FAR  [Federal 
Acquisition  Regulation]  6.302-2,  "Unusual  and  Coapelllng 
Urgency,"  to  obtain  the  required  services  from  non-FFRDC 
[Federally  Funded  Research  and  Development  Center]  contractors." 

Department  of  the  Haw  Fositlont  Konconcur.  This  finding 
states  that  sponsors  utilized  Federally  Funded  Research  and 
Development  Centers  in  22  eases  because  of  the  need  for  a  quick 
response.  Such  a  need  is  recognized  by  Federal  Acquisition 
Regulation  35.017  as  one  of  the  principal  reasons  for  the 
existence  of  Federally  Funded  Research  and  Developaent  Centers. 

Zn  fact.  Federal  Acquisition  Regulation  35.017  requires  that,  in 
performing  coaprehenslve  reviews,  sponsoring  agencies  must 
include  the  Federally  Funded  Research  and  Development -Centers' 
ability  to  maintain  its  quick-response  capability  as  a  measure  of 
the  efficiency  and  effectiveness  of  the  Federally  Funded  Resezureh 
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and  Development  Center.  Such  a  requirement  for  the  comprehensive 
review  serves  as  evidence  of  the  importance  of  the  capacity  of  a 
Federally  Funded  Research  and  Development  Center  to  meet  the 
quick  response  research  needs  of  the  Government  and  also  serves 
to  validate  that  it  represents  an  appropriate  justification  for 
assigning  a  project  to  a  Federally  Funded  Research  and 
Development  Center.  To  ijq>ly  that  other  non-Federally  Funded 
Research  and  Development  Center  contractors  could  routinely  meet 
this  vital  Department  of  Defense  research  need  disregards  the 
fact  that  in  such  situations  there  is  no  tine  for  a  non-Federally 
Funded  Research  and  Development  Center  contractor  to  acquire  the 
extensive  knowledge  base  and  expertise  that  would  be  required  to 
execute  the  work.  For  studies  and  analysis  Federally  Funded 
Research  and  Development  Centers,  quick  response  often  equates  to 
immediate  response — a  Commander  in  Chief  cannot  wait  for  the 
contractor  to  "get  up  to  speed"  before  obtaining  an  analysis  of 
options  for  contingency  operations  in  a  fast-breaking  crisis. 

Page  14.  Faragraph  4t  Freiect_Was  FFRPC  rFederallv  Funded 
Research  and  Developmant  Centerl  Initiated 

■Sponsors  for  eight  projects  stated  that  the  work  was  self- 
initiated  by  the  FFRDCs  [Federally  Funded  Research  and 
Development  Centers],  ...  CNA  [Center  for  Naval  Analyses] 
performed  one  project  that  involved  the  role  of  Naval  forces  in 
the  Middle  East.  ...  Each  FFROC  [Federally  Funded  Research  and 
Development  Center]  contract  allowed  FFRDCs  [Federally  Funded 
Research  and  Development  Centers]  to  perform  exploratory  research 
to  develop  enhanced  skills  in  support  of  their  sponsors.  While 
the  work  was  subject  to  sponsor  approval,  none  of  the  sponsors 
identified  any  unique  FFRDC  (Federally  Funded  Research  and 
Development  Center]  skills  that  were  applied  to  the  project  or 
that  were  developed  from  the  work.” 

Department  of  the  Raw  Position:  Nonconcur.  It  is  part  of 
the  mission  of  a  Federally  Funded  Research  and  Development  Center 
to  "...maintain  currency  in  its  field(B)  of  expertise,  maintain 
its  objectivity  and  independence,  preserve  its  familiarity  with 
the  needs  of  its  sponsor (s) ,  and  provide  a  quick  response 
capability”  (Federal  Acquisition  Regulation  35.017(a)(4)).  To 
ensure  compliance.  Federally  Funded  Research  and  Development 
Centers  are  authorized  to  perform  independent  research  and 
development  in  all  of  the  areas  cited  in  the  Federal  Acquisition 
Regulation.  In  the  case  of  the  Center  for  Naval  Analyses,  that 
means  they  are  authorized  to  self-initiate  a  limited  number  of 
studies  per  year.  The  finding  attempts  to  limit  the 
justification  for  independent  research  and  development  to  only 
one  criterion,  thereby  suggesting  wrongdoing  on  the  part  of  the 
Federally  Funded  Research  and  Development  Centers.  As  we  have 
shown,  application  of  such  a  narrow  standard  for  independent 
research  and  development  is  in  direct  contradiction  with  the 
intention  of  Federal  Acquisition  Regulation  35.017. 
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lOffice  of  Fadaral  Procuraaent  Policy]  Lottar  84-1  and 
FAR  [Faderal  Acquisition  Ragulation]  35.017-1,  "Sponsoring 
Agraaaents,"  specifically  prohibit  FFRDCs  [Faderally  Funded 
Research  and  Developsent  Centers]  froa  coapeting  with 
universities  and  contractors  in  response  to  a  Federal  agency 
request  for  proposal  for  other  than  operation  of  an  FFROC 
[Federally  Funded  Research  and  Dcvelopaent  Center].  Considerina 
justifications  for  the  woric  assigned  to  the 
FFR^  [F^erally  Funded  Research  and  Developaent  Centers],  we 
believe  that  sore  coa^tition  should  be  injected  into  the 
assignaent  of  work  to  the  FFRDCs  [Federally  Funded  Research  and 
Developaent  Centers]." 

BffPagtweBt.  of  the  Raw  Pesitioat  Nonconcur.  Federal 
Acquisition  Regulation  35.017  strictly  prohibits  Federally  Funded 
Research  and  Developaent  Centers  froa  coapeting  with  any  non- 
Federally  Funded  Research  and  Developaent  Center  for  work  other 
than  for  the  operation  of  a  Federally  Funded  Research  and 
Developaent  Center.  He  agree  that  work  that  is  found  hot  to  be 
appropriate  for  a  Federally  Funded  Research  and  Developaent 
Center  should  be  competed  to  the  greatest  extent  possible. 
Alttoagh  the  law  recently  changed  to  perait  limited  eo^tition, 
this  Departaent  cannot  institute  practices  that  are  in  direct 
violation  of  Federal  Acquisition  Regulation  provisions. 


rngfTT'aa/.i.m-iiii  1 1  w  H-j-Tmi 


Btateaeata 


OTTTrmr 


"The  DoD  [Departaent  of  Defense]  FFRDC  [Federally  Funded 
Research  and  Developaent  Center]  aission  statements  do  not 
differentiate  work  appropriate  for  an  FFRDC  [Federally  Funded 
Research  and  Developaent  Center]  from  work  that  should  be  done  by 
DoD  [Departaent  of  Defense]  personnel  or  non-FFRDC  [Federally 
Funded  Research  and  Developaent  Center]  contractors.  The  aission 
stateaents  provide  broad  definitions  of  the  types  of  work  that 
the  FFRDCs  [Federally  Funded  Research  and  Developaent  Centers] 
will  perform.  DoO  [Departaent  of  Defense]  sponsors  have  not 
prepared  detailed  aission  statements  that  differentiate  FFRDC 
[Federally  Funded  Research  and  Development  Center]  efforts  froa 
work  to  be  perforaed  by  a  non-FFRDC  [Federally  Funded  Research 
SM  Development  Center]  because  the  sponsors  did  not  conduct 
adequate  coaprehensive  reviews  to  identify  unique  csDabilities 
that  the  FFRDCs  [Federally  Funded  Research  and  Develwaent 
Centers]  should  possess..." 

Bffpatfttent  of  the  yary  Nonconcur.  In  .evaluating 

Federally  Funded  Research  and  Developaent  Center  aission 
stateaents,  the  report  relies  upon  those  that  appear  in  the 
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Departaent  of  Oofonsa  Federally  Funded  Research  and  Developaent 
Center  Kanageaent  Plan  and  does  not  consider  iaproveaents  aade  by 
the  center  for  Naval  Analyses  contract  aodification  of  January 
1993.  The  Kanageaent  Plan  alssion  statement  for  the  Center  for 
Naval  Analyses  is  an  abbreviated  one  and  is  not  the  aission 
stateaent  by  which  the  Oepartaent  of  the  Navy  differentiates  work 
appropriate  for  the  Center  for  Naval  Analyses.  The  complete 
aission  statement  is  contained  in  the  Center  for  Naval  Analyses' 
contract,  and  it  ms  coiqpletely  revised  by  aodification  P0002S  in 
order  to  rectify  idiat  the  Oepartaent  of  the  Navy  ascertained  was 
a  contract  deficiency.  Modification  P00028  not  only  delineates 
the  aajor  eleaents  of  the  Center  for  Naval  Analyses'  research 
prograa,  it  requires  that  the  scope  and  focus  of  each  product 
area  be  delineated  in  each  year's  annual  research  plan  and  that 
the  plan  (once  approved  by  the  Center  for  Naval  Analyses  Policy 
Council)  be  incorporated  into  the  contract.  Ne  believe  that  if 
the  revised  Center  for  Naval  Analyses  aission  stateaent  bad  been 
considered,  the  Inspector  General  would  not  have  found  that  the 
aission  stateaent  is  too  broad  to  differentiate  between  work  that 
Is,  and  is  not,  appropriate  for  the  Center  for  Naval  Analyses. 

Page  X5.  Paraoraoh  3«  Coadueting  Thorouoh  Coaprehensive  Reviews 
to  Identify  Onigue  PFRDC  rPederallv  Funded  Research  and 
CsveloPBent  Centerl  canabilities 

"Inspector  General,  DoD  [Oepartaent  of  Defense],  Report  No. 
94-012,  "Sole-Source  Justifications  for  OoD  [Department  of 
Defense]-Sponsored  Federally  Funded  Research  and  Developaent 
Centers,"  Noveaber  4,  1993,  states  that  DoD  [Department  of 
Defense]  sponsors  did  not  conduct  thorough  coaprehensive  reviews 
of  the  continued  need  for  FFRDCs  [Federally  Funded  Research  and 
Development  Centers].  The  DoO  [Oepartaent  of  Defense]  sponsors 
did  not  adequately  document  their  specific  research  needs  or 
document  their  bases  for  stating  that  no  other  resources  could 
effectively  meet  required  research  needs.  Formal  market  surveys 
were  not  conducted  and  deteraination  of  the  FFRDCs'  [Federally 
Funded  Research  and  Development  Centers]  efficiency  and 
effectiveness  was  based  on  sponsors'  personal  opinions.  The 
sponsors  based  the  coaprehensive  reviews  and  the  justifications 
for  5-year  sole-source  contracts  for  the  FFRDCs  [Federally  Funded 
Research  and  Developaent  Centers]  on  the  continuing  long-term 
need  for  the  services  provided  by  the  FFRDCs  [Federally  Funded 
Research  and  Developaent  Centers..." 

Deoartaent  of  the  New  Posltioni  Nonconcur.  The  Department 
of  the  Navy's  reasons  for  nonconcurrence  with  the  Inspector 
General  report  cited  in  this  finding  is  contained  in  our  previous 
coaments  of  9  August  1993,  so  we  will  not  reiterate  them  here. 
However,  it  is  still  our  contention  that  formal  market  surveys 
are  not  required  by  law  or  regulation,  and  the  fact  that  the 
0^>artment  of  the  Navy  did  not  conduct  such  surveys  during  its 
1990  comprehensive  review  is  not  adequate  evidence  for  inferring 
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•  deficiency  on  the  part  of  the  Departnent  of  the  Havy. 
Nevertheleas,  the  Departeent  of  the  Havy  is  eojonitted  to 
isproving  its  comprehensive  review  process,  to  include  further 
refinement  and  articulation  of  the  Center  for  Haval  Analyses 
mission  as  well  as  its  special  capabilities,  knowledges,  and 
eiipertlse. 

Pace  IS.  Paraeraoh  2>  tdentifvlna  Oaicue  Project  KtOTlgeagatf- 


■In  justifications  for  noncompetitively  assigning  projects, 
IM>  [Department  of  Defense]  sponsors  did  not  identify  unique 
FFBOC  [Federally  Funded  Research  and  Development  Center] 
capabilities  that  were  needed  to  successfully  perform  required 
research  work.  Identifying  unique  FFRDC  [Federally  ^ded 
Research  and  Development  Center)  capabilities  in  project 
descriptions  would  better  ensure  the  appropriateness  pf 
noncoBg>etitive  work  assignments  to  the  FFRDCs  [Federally  Funded 
Research  and  Development  Centers].* 


waftsrtaaet  af  the  Haw  PositioBi  Partially  concur.  We  do 
not  cm^  ttot  a  pro je^  description  must  be  written  in  such 
detail  that  it  proves  beyond  an  absolute  doubt  that  a  given 
Federally  Funded  Research  and  Development  center  is  the  one  and 
only  organization  in  the  Ration  that  can  perform  the  ne^ed 
research.  The  provisions  of  Federal  Acquisition  Regulation 
35.017  hold  to  the  reasonable-man  standard  for  determining  if  the 
Federally  Funded  Research  and  Development  Center  meets  the 
research  need  more  effectively  than  emisting  in-house  or  ^er 
contractor  resources.  It  is  to  this  standard  that  project 
descriptions  should  be  written.  Honetheless,  the  Department  of 
the  Havy  is  continuing  to  seek  out  and  Implement  improvements  to 
project  descriptions  to  ensure  the  appropriateness  of 
noncompetitive  work  assignment  to  Federally  Funded  Research  and 
Develcgment  Centers. 

Tace  IS.  Paraoraph  3<  eenslderinc  Potential  Alteraatlvep  tg 
TFBDCa  fFederallv  Funded  Research  and  Development  Center-gl 


•The  sourcing  decisions  for  the  223  projects  reviewed  that 
ware  noncompetitively  assigned  to  the  FFRDCs  [Federally  Funded 
Research  and  Development  Centers]  were  not  supported 
convincing  rationale  that  potential  alternatives  could  not 
accnmlish  the  work.  The  justifications  for  assigning  projects 
to  the  FFRDCs  [Federally  Funded  Research  and  Development  Centers] 
document  the  analysis  of  other  servicing  options  in 
reaching  the  conclusion  that  tl»  FFRDCs  [Federally  Funded 
Research  and  Development  Centers]  are  best  suited  to  perform  the 
work." 


nenartment  of  the  Haw  Pcsitleo»  Partially  concur.  For  the 
reasons  stated  above,  we  do  not  concur  with  the  judgement  of  the 
report  that  the  rationale  for  assignment  of  work  to  Federally 
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Funded  Research  and  Developoent  Centers  vas  inadequate;  however, 
we  do  concur  that  the  justifications  Cor  assigning  projects  to 
Federally  Funded  Research  and  Developaent  Centers  should  docuaent 
the  reasons  why  alternative  resources  could  not  perform  the 
proposed  work  as  effectively. 

g>qe  1*.  FaraQraoh  4i  Consideration  of  Hon-FFRDC  fFederallv 
Funded  Research  and  Develooaent  Center!  Contraotora 

"The  DoD  (Departaent  of  Defense]  sponsors  had  not  conducted 
adequate  aarket  surveys  to  identify  the  extent  of  alternative 
sources  to  uet  their  needs  or  to  support  assertions  that  the 
alternatives  could  not  do  the  work  as  efficiently  and  effectively 
as  the  FFRDCs  [Federally  Funded  Research  and  Development 
Centers].  DoD  [Department  of  Defense]  sponsors  indicated  that 
they  identified  and  considered  either  non-FFRDC  [Federally  Funded 
Research  and  Development  Center]  contractors,  in-house  personnel, 
or  both,  for  193  of  the  projects  reviewed.  However,  the  DoD 
[Departaent  of  Defense]  sponsors  did  not  define  effectiveness 
chancteristics  for  work  assigned  to  the  FFRDCs  [Federally  Funded 
Research  and  Development  Centers]  in  teras  of  quantity, 
timeliness,  quality,  and  customer  satisfaction.  The  work 
perfotaed  by  the  studies  and  analyses  and  systeas  engineering 
FFRDCs  [Federally  Funded  Research  and  Development  Centers]  is 
closely  related  to  the  plans,  programs,  and  operations  of  their 
sponsors.  The  sponsors  did  not  support: 

o  that  the  level  of  skills  and  knowledge  that  the  FFRDCs 
[Federally  Funded  Research  and  Development  Centers]  used  to 
perfora  the  work  were  required  or 

0  that  the  skills  and  knowledge  were  unique  to  the  FFRDCs 
[Federally  Funded  Research  and  Development  centers]. 

Some  contractors,  such  as  Analytic  Services,  Incorporated;  Johns 
Hopkins  Dniversity  Applied  Physics  Laboratory;  and  the 
Pennsylvania  State  Oniversity  Applied  Research  Laboratory,  were 
formerly  DoD  [Department  of  Defense]  FFRDCs  [Federally  Fu^ed 
Research  and  Development  Centers].  These  nonprofit  and  for- 
profit  contractors  compete  for  work  in  the  same  areas  as  the 
studies  and  analyses  and  systems  engineering  FFRDCs  [Federally 
Funded  Research  and  Development  Centers]." 

Psoartaent  of  the  Haw  Positios:  Nonconcur.  As  previously 
discussed,  such  market  surveys  are  MOT  required,  and  to  require 
then  would  place  an  intolerable  adainistrative  burden  upon 
project  sponsors  and  oversight  aanageaent  officials.  Further,  we 
believe  the  inordinate  and  unnecessary  level  of  detailed 
justification  documentation  would  only  serve  to  unduly  delay  and 
severely  hamper  the  Departaent  of  the  Navy's  capacity. to  obtain 
critical  analyses.  Additionally,  such  adainistrative  burdens 
would  result  in  an  increased  cost  to  the  Government. 

IS 
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Pag*  17,  Paragraph  ii  eoap*rl«en  With  Prlvaf  Coatraetori 

*Tbe  sponsors  also  had  not  eoaparad  FFRDC  [Federally  Funded 
Research  and  Developnent  Center]  costs  with  the  costs  of  non- 
FFRDC  [Federally  Funded  Research  and  Development  Center] 
contractors  perfomlng  sinilar  types  of  trork.  Several  OoD 
[Departaent  of  Defense]  officials  stated  that  the  nonprofit 
corporations  operating  OoO  [Depeurtaant  of  Defense]  FFRDCs 
[Federally  Funded  Research  and  Developnent  Centers]  were  less 
costly  than  regular  contractors.  They  cited  lover  fees  as  the 
basis  for  their  opinion.  Ne  agree  that  fees  aay  be  lower; 
however,  direct  labor  and  overhead  costs  account  for  the  aajority 
of  the  costs  of  FFRDCS  [Federally  Funded  Research  and  Developnent 
Centers]  and  contractor  perforaanee.  DoO  [Departaent  of  Defense] 
contracting  officers  should  be  reviewing  all  individual  projects 
[assigned]  to  the  FFRDCs  [Federally  Funded  Research  and 
Developnent  Centers],  and  should  be  validating  that  adequate 
aarket  surveys  were  perfomed  to  justify  the  nonconpetitlve 
assignaent  to  the  FFRDC  [Federally  Funded  Research  and 
Developnent  Center].  If  the  work  can  be  perfomed  by  non-FFROC 
[Federally  Funded  Research  and  Developnent  Center]  contractors, 
coiqwtitlon  and  price  analysis  by  the  contracting  officers  should 
detemine  the  price  reasonableness  of  contract  costs." 

aenartnent  of  the  Raw  Posttloni  Partially  concur.  We 
agree  that  for  the  period  of  perfomance  that  was  reviewed, 
Departaent  of  the  Havy  sponsors  were  unable  to  accurately  assess 
cost  reasonableness  because  cost  related  data  was  not  available 
to  sponsors  or  reviewers.  Modification  P00028  to  the  Center  for 
Haval  Analyses'  contract  has  renedied  this  deficiency.  However, 
it  should  be  noted  that  cost  coaparlson  is  not  the  crucial  factor 
in  detemlning  whether  to  assign  work  to  a  Federally  Funded 
Research  and  Development  Center.  The  overriding  consideration 
is,  and  must  remain,  the  ability  of  the  Federally  Funded  Research 
and  Development  Center  to  more  effectively  perfom  the  work 
required. 

Page  17.  Paragraph  2t  Contracting  Officer  eonsideratlons  of 
Alteraatlve  Sources 

"Contracting  officers  did  not  attempt  to  establish  the 
existence  and  effectiveness  of  potential*  alternatives  to  the 
FFRDCs  (Federally  Funded  Research  and  Development  Centers]  before 
assigning  individual  projects  against  the  contracts.  Contracting 
officers  issued  modifications  to  the  contracts  to  fund  FFRDC 
[Federally  Funded  Research  and  Developnent  Center]  taskings.  In 
assigning  work  to  the  FFRDC  [Federally  Funded  Research  and 
Development  Center]  contracts,  contracting  officers  certified 
under  FAR  [Federal  Acquisition  Regulation]  6.303, 

"Justifications,"  paragraph  6.303-l(c),  "Requirements,"  that 
individual  contract  actions  (tasking  or  modifications)  were 
within  the  scope  of  the  justification  and  approval.  Contracting 
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hire  additional  in-house  resources  or  to  provide  an  explanation 
of  why  contracting  out  is  necessary.  The  Air  Force  Xateriel 
Cosaand  initiated  action  in  1990  to  reduce  its  use  of  contractor 
and  FFSOC  [Federally  Funded  Research  and  Developnent  Center] 
siigtport  at  the  Air  Force  Electronic  Systens  Center  and  the  Air 
Force  Space  and  Missile  Systeas  Canter.  ...On  Septeaber  10, 

1993,  the  Deputy  Assistant  Secretary  of  the  Air  Force 
(Acquisition)  suspended  the  conversion  [of  100  FFROC  [Federally 
Funded  Research  and  Developaent  Center]  positions  to  in-house 
positions]... because  of  the  conclusion  of  the  Rational 
Pcrforaance  Review  that  the  govemaent  should  he  reduced  by 
252,000  personnel.* 

Departaeat  of  the  Raw  Fesltlont  Roneoncur.  This  finding, 
lAiCh  suggests  that  sponsors  aust  atteapt  to  hire  additional 
Oepartaent  of  Defense  civilian  personnel  before  asking  a 
deteraination  that  in-house  resources  cannot  aeet  the  sponsor's 
research  needs  as  effectively  as  a  Federally  Funded  Research  and 
Developaent  Center,  is  inconsistent  with  current  Departaent  of 
Defense  fiscal  realities.  Additionally,  as  previously  stated. 
Federal  Acquisition  Regulation  35.017  requires  only  that 
Federally  Funded  Research  and  Developaent  Centers  use 
deterainations  be  aade  only  in  the  context  of  existing  in-house 
resources,  not  an  unrealistic  axid  unattainable  future  level  of 
in-house  staffing. 

Faae  IS.  Paragraph  3i  Exploring  the  Fotentlal  for  Coapetltlon, 

"Existing  internal  control  procedures  do  not  ensure  that  the 
FFRDCs  [Federally  Funded  Research  and  Developaent  Centers]  are 
the  aost  effective  source  for  perforaing  required  work.  General 
Accounting  Office  Report  Mo.  6AO/HSIAD-88-22  (OSO  Case  Mo.  7751), 
"Coapetltion:  Issues  on  Establishing  and  Dsing  Federally  Funded 
Research  and  Developaent  Centers,”  March  7,  1988,  states  that  the 
lack  of  coapetltion  surrounding  the  use  of  FFRDCs  [Federally 
Funded  Research  and  Developaent  Centers]  Halted  DoD  [Departaent 
of  Defense]  ability  to  know  whether  non-FFRDCs  [Federally  Funded 
Research  and  Developaent  Centers]  could  do  work  better  or  at  less 
cost.  The  report  recoaaended  a  prograa  to  test  the  use  of  broad 
agency  announceaents  to  assess  the  potential  for  non-FFROC 
[Federally  Funded  Reseeurch  and  Developaent  Center]  contractors  to 
accoB^lish  DoD  [Departaent  of  Defense]  research  and  to  iaprove 
DoD  [Departaent  of  Defense]  assurance  that  FFRDC  [Federally 
Funded  Research  and  Develo^ent  Center]  work  was  the  aost 
effective.  OoD  [Departaent  of  Defense]  disagreed  with  the 
reconaendation,  stating  that  the  needs  for  uses  of  the  FFRDCs 
[Federally  Funded  Research  and  Developaent  Centers]  were 
thoroughly  assessed  under  existing  procedures.  As  shown  froa  our 
review  of  the  229  projects,  we  believe  that  existing  procedures 
have  not  ensured  that  FFRDCs  [Federally  Funded  Research  and 
Developaent  Centers]  can  perfom  all  of  the  work  noncoapetltively 
assigned  to  the  FFRDCs  [Federally  Funded  Research  and  Developaent 
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Centers]  better  and  at  less  cost  than  non-FTIiOC  [Federally  Funded 
Research  and  Dcvelopaent  Center]  contractors. 

OoD  [D^kartaent  of  Defense]  sponsors  should  use  broad  agency 
announceeents  and  coapetitlve  solicitations  and  should  perait 
FFROCs  [Federally  Funded  Research  and  Developaent  Centers]  and 
non-FFROC  [Federally  Funded  Research  and  Developaent  Center] 
contractors  to  eoapete  for  research  requireaents  to  assess  the 
potential  for  non-FFRDC  [Federally  Funded  Research  and 
Developaent  Center]  contractors  to  parfora  the  work.  Muaerous 
studies  have  confimed  that  when  service  providers  are  required 
to  eoapete,  they  keep  their  costs  down,  respond  quickly  to 
changing  deaands,  and  strive  to  be  responsive  to  their 
custoaers. " 

bepsrtaent  of  the  Maw  Rositiont  Moneoneur.  The  actions 
suggested  in  the  finding  are  specifically  prohibited  by  Federal 
Ac^isition  Regulation  35.017.  Until  such  tiae  as  the  Federal 
Acquisition  Regulation  is  revised,  the  Departaent  of  the  Navy 
cannot  engage  in  such  suggested  practices. 

-goBolaaifiB 

"The  FFRDC  [Federally  Funded  Research  and  Developaent 
Center]  alasion  statements  do  not  identify  specific  niches  in 
which  the  FFRDCs  [Federally  Funded  Research  and  Development 
Centers]  have  special  expertise  not  possessed  inohotxse  or  by 
private  sector  contractors.  DoO  [Departaent  of  Defense]  sponsors 
also  bad  not  conqiared  the  costs  of  operating  the  FFRDCs 
[Federally  Funded  Research  and  Developaent  Centers]  with 
perforaing  the  work  using  DoO  [Departaent  of  Defense]  personnel. 
The  lack  of  competition  for  aost  work  assigned  to  the  FFRDCs 
[Federally  Funded  Research  and  Development  Centers]  liaits 
D^['s]  [Department  of  Defense]  ability  to  know  whether  other 
contractors  could  do  the  work  better  or  at  less  cost.” 

Department  of  the  waw  Tositioat  Nonconcur.  Refer  to  our 
specific  comments  regarding  the  individual  findings  in  this 
section  of  the  draft  report. 

Face  m  Recoameadatiens  for  Cerreetiva  Action 

•Ve  reeoBBond  that  the  Oireetor,  Defense  Research  and 
Raginsering,  establish  proeaduxes  for  the  priaary  sponsors  tot 

X.  Revise  aissioa  statements  for  the  FFRDCs  [Federally 
Funded  Researeh  and  Development  Canters]  to  identify  spooifie 
research  areas  for  which  the  FFRDCs  [Federally  Funded  Researeh 
and  Developaent  Canters]  have  unique  eapabilltisa  and  expertise. * 
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D^partMMt  of  tt*  Mivy  Pe»ltiem  Partially  concur.  Aa 
ve  bava  previously  stated,  we  would  agree  with  a  recoamendation 
that  Federally  Funded  Research  and  Development  Center  mission 
statements  be  improved.  However,  we  do  not  concur  that  mission 
statements  be  limited  solely  to  the  unique  capabilities  and 
expertise  o£  Federally  Funded  Research  and  Development  Centers. 

In  accordance  with  Federal  Acquisition  Regulation  35.017,  mission 
statements  should  also  document  the  special  capabilities  and 
expertise  of  Federally  Funded  Research  and  Development  Centers. 

"2.  Prepare  justifleatiens  for  the  noneompetitive 
assignment  of  projects  to  the  FIRDCs  IPederally  Funded  Research 
and  Devolopmont  Centers]  that  deoameatt 

a.  The  unique  FfRDC  tPoderally  Funded  Researoh  and 
Oevelepiaat  Center]  oapabilities  needed  to  perfotm 
the  work. 

b.  The  alternatives  eoaaidered  to  perform  the  work 
and  why  the  altejaatives  are  uaid>le  to  effeetlvely 
do  the  work. 

o.  The  speoifie  characteristics  of  effeotivenees 
(that  is,  quantity,  timeliness,  quality,  and 
customer  satisfaction)  that  justify  assignment  of 
the  work  to  the  FFRDC  tVsAdkmlly  Funded  Researoh 
and  Development  Center]  and  that  must  be  met  when 
performing  the  project  under  consideration." 

Department  of  the  Haw  Positiont  Partially  concur. 
Documentation  of  any  unique  Federally  Funded  Research  and 
Development  Center  capabilities  should  be  included  in  the 
justification  of  noncompetitive  assignment  of  work  if  unique 
capabilities  exist  and  are  applicable  to  the  proposed  project. 
However,  we  maintain  that  it  is  appropriate  and  adequate  (as 
required  by  Federal  Acquisition  Regulation  35.017}  for 
justifications  to  include  only  the  special  capabilities  of  the 
Federally  Funded  Research  and  Development  Center  (including 
independence  and  objectivity,  and  quick  response  capability)  that 
are  necessary  to  perform  the  work  more  effectively  than  in-house 
or  other  contractor  resources.  Ve  concur  that  justification 
should  document  the  alternatives  to  Federally  Funded  Research  and 
Oevelopnent  Centers  that  were  considered  and  why  the  alternatives 
were  not  able  to  do  the  work  as  effectively  as  the  Federally 
Funded  Research  and  Development  Center.  The  Department  of  the 
Navy  concurs  with  the  spirit  of  Recommendation  2.c.,  but  believes 
it  is  the  sponsoring  agencies  that  must  determine  the  project 
proposal  content,  and  that  overly  burdensome  conditions  which  are 
not  applicable  to  Federally  Funded  Research  and  Development 
Centers  should  not  be  imposed  or  applied. 
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"3.  Parfon  eost-eoaparlsoa  studlas  of  mtDC  [Padanllv 
toBdad  Basaareh  aad  Oavalepaaat  Caatar]  aad  OeD  [OapartaaBt  of 
Oafaasa]  ia-houaa  paraoaaal  easts  as  part  of  tlis  eoaprahanslva 
ravlavs." 

Dapartaaat  of  tha  Hstt  Pesltleat  nonconcur.  Please  rafer 
to  our  cooments  above  pertaining  to  coaparisons  with  Department 
of  Defense  civilian  personnel. 

"4.  Dsa  broad  agaaey  aanouBoasaats  aad  eoapatitiva 
aelleitatioas  to  assess  the  petaatial  for  aoa>PPBDC  t^^Aarally 
Puadad  Rssaareh  aad  Davalopaaat  Csatar]  eontraetors  to  psrfora 
rasaareh  projects. * 

DaDartaaat  of  tha  Paw  Poslticat  nonconcur.  Although  the 
lav  was  recently  changed  to  permit  limited  competition, 
implementation  of  this  recommendation  would  currently  constitute 
a  violation  of  Federal  Acgulsition  Regulations.  The  Department 
of  the  navy  would,  of  course,  comply  with  any  changes  to  the 
Federal  Acquisition  Regulation. 


Revised  in 
final  report 
to  say  "DoD 
did  not .  .  . 
properly 
determine 
management 
fees. " 


riKOinS  B.  JDSTZFICATZOn  AND  AHADYSES  OF  MAHAGZMEnT  FEE 
RBQDZREKEHT8  <PA6B  21) 

i»g».2u...f.wBagAPi>..it . yiafltoq  gwwBrr 

"DoD  [Department  of  Defense]  paid  inappropriate  management 
fees  to  the  sir  nonprofit  corporations  that  operated  eight  DoD 
[Department  of  Defense]  FFROCs  [Federally  Funded  Research  and 
Development  Centers].  This  condition  occurred  because  program 
sponsors  did  not  document  FFRDC  [Federally  Funded  Research  and 
Development  Center]  fee  needs  in  sponsoring  agreements.  Further, 
contracting  officers  did  not  follow  established  procedures  to 
review  annual  fee  requests  and  did  not  perform  working  capital  or 
other  analyses  to  limit  fee  requirements  to  expenses  that  were 
ordinary  and  necessary  to  FFRDC  [Federally  Funded  Research  and 
Development  Center]  operations.  Also,  contracting  officers  did 
not  consider  other  alternatives  for  expenses  that  could  be  met 
through  more  effective  funding  arrangements.  As  a  result,  about 
$43  million  of  the  $46.9  million  of  ^nagement  fees  received  by 
the  DoD  [Department  of  Defense]  FFRDCs  [Federally  Funded  Research 
and  Development  Centers]  during  FY  1992  were  for  discretionary 
purposes.  Of  the  $43  million: 

o  $11.6  million  was  used  for  unallowable  costs  and  future 
needs  that  were  not  necessary  for  the  operation  of  the 
FFROCs  [Federally  Funded  Research  and  Development  Centers] 
and  should  not  have  been  paid;  and 

o  $31.4  million  was  used  for  unallowable  costs  and  should 
have  been  charged  against  overhead. 
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Also,  the  Havy  approved  an  increase  In  nanageaent  fee  payments  to 
the  center  for  Naval  Analyses  during  FY  1993  that  increased 
contract  costs  by  about  $2.9  million  annually  but  provided  no 
measurable  benefits  to  the  Navy." 

Department  of  the  Naw  gositioni  Nonconcur.  The  three 
issues  raised  in  this  finding,  with  regards  to  the  Center  for 
Naval  Analyses,  are  that  fees  paid  to  the  Center  for  Naval 
Analyses  were  excessive,  that  the  excessive  fees  were  caused  by 
the  contracting  officer's  failure  to  perform  a  proper  fee 
analysis,  and  that  the  Navy  received  no  benefits  from  an  increase 
in  the  fee  rate  authorized  in  FV  1993.  All  of  these  findings  are 
without  merit  and  are  based  on  conclusions  which  have  no  basis  in 
fact.  A  detailed  response  to  each  area  supporting  this  position 
follows. 

Feoe  21.  Faraqraph  3t  Baetcround 

"...The  reason  for  paying  profit  or  fee  to  contractors  that 
are  nonprofit  differs  from  the  reason  for  paying  fees  to  for- 
profit  contractors.  Fees  paid  to  nonprofit  contractors  are 
considered  necessary  to  provide  required  operating  capital  and  to 
cover  nonreimbursable  expenses  that  are  considered  ordinary  and 
necessary  to  the  successful  operation  of  the  organization.  Fees 
paid  to  for-profit  contractors  are  contributions  to  their 
profits." 

Department  of  the  Naw  Fositlont  As  clarification,  the 
report  should  acknowledge  that  for-profit  contractors  use  the 
profit  or  fees  received  to  cover  the  same  items  listed  for  non¬ 
profits  and  that  payment  of  returns  on  investment  (contributions 
to  the  profit  of  stock  or  share  holders)  is  in  addition  to  these 
expenditures. 

Face  22.  Paragraph  4t  DFAR8  rPefense  Federal  Acquisition 

Regulation  Supplementi  ouldelinee  Governing  Appropriateness  of 

Management  Fees 

"If  a  fee  is  considered  appropriate,  the  contracting  officer 
eoaqiutes  a  fee  objective  using  the  weighted  guidelines  method  in 
DFARS  [Defense  Federal  Acquisition  Regulation  Supplement] 

215.971,  'Weighted  Guidelines  Method',  to  establish  limits  on  the 
amounts  that  can  be  awarded  under  the  fee  for  use  during 
negotiations . ” 

Department  of  the  Naw  Positiont  Nonconcur.  Defense 
Federal  Acquisition  Regulation  Supplement  215.902  states  that  the 
weighted  guidelines  method  is  one  of  three  approaches  "...  for 
developing  a  prenegotiation  profit  or  fee  objective..".  The 
weighted  guidelines  approach  is  not  an  absolute  computation  of 
profit  or  fee,  rather  it  is  a  guideline,  which  results  in  an 
objective  for  negotiation,  not  a  limit  as  stated.  In  fact, 
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Faderal  Acquisition  Saqulatlon  lS.901(c}  specifically  prohibits 
such  lisits  by  stating  "Nith  the  exception  of  statutory  ceilings 
in  15.903 (d)  on  profit  and  fee,  agencies  shall  set  (1)  establish 
adsinistrative  ceilings  or  (2)  create  adsinistrative  procedures 
that  could  be  represented  to  contractors  as  de  facto  ceilings." 

Pace  23.  Paragraph  2i  Poeusentlna  max  rvederallY  runded 

heseareh  and  Peeelopaaat  eanterl  Tee  heeds  in  Baenserinq 

horeesests 

■Prograa  sponsors  did  not  adequately  docunent  FFRDC 
[Federally  Funded  Research  and  Developoent  Center]  fee  needs  in 
sponsoring  agreeaents. .  .The  sponsoring  agreenent  for  CHA  [Center 
for  Haval  Analyses]  . . .  stated  these  nonprofit  corporations  vara 
authorised  to  receive  aanagesent  fees  but  did  not  explain  wby  the 
specific  fee  eleaents  vere  necessary.  Sponsors  should  docusent 
in  sponsoring  agreeaents  vby  aanageaent  fee  payaents  to  FFRSCs 
[Federally  Funded  Research  and  Developaent  Centers]  are 
considered  necessary." 

Peoartaent  of  the  Raw  Position!  Monconcur.  The  only 
regulations  that  identify  any  need  for  identification  of  the 
considerations  used  to  determine  irtiether  or  not  a  fee  is  paid  are 
Federal  Acquisition  Regulation  35. 017-1  (d)  and  Defense  Federal 
Acquisition  Regulation  Supplement  215.972(b).  Federal 
Acquisition  Regulation  35. 017-1 (d)  states  "The  sponsoring 
agreement  or  sponsoring  agencies'  policies  and  procedures  aay 
also  contain,  as  appropriate,  other  provisions,  such  as 
identification  of  ...(2)  considerations  iidiich  will  affect 
negotiation  of  fees  vhere  payment  of  fees  is  determined  by  the 
sponsorCs)  to  be  appropriate."  Defense  Federal  Acquisition 
Bi^lation  Supplement  215.972(b)  provides  Department  of  Defense 
policy  for  determining  «diether  or  not  any  fee  is  appropriate  and 
the  procedures  to  be  followed  (and  ultimately  the  factors  to  be 
considered]  in  determining  a  fee  objective.  The  existence  of  the 
Defense  Federal  Acquisition  Regulation  Supplement  provisions 
meets  the  Federal  Acquisition  Regulation  language  for  delineation 
of  considerations  which  will  affect  fee  negotiations.  Further, 
the  results  of  the  required  analysis  used  to  determine  the  need 
for  payment  of  a  fee  (l.e.,  identification  of  retained  earnings, 
facilities  acquisition  plans,  working  capital  analyses, 
contingent  funding  requirements,  and  amounts  and  types  of 
unreimborsed  expenses)  cannot  be  included  in  the  sponsoring 
agreenent  due  to  the  business  sensitive  nature  of  the 
information. 

Page  23.  Faraeranh  4;  Reviewing  Annual  Fee  Reouests 

"Contracting  Officers  did  not  properly  establish  FFRDC 
[Federally  Funded  Research  and  Development  Center]  fee  needs 
based  on  the  modified  guidelines  contained  in  DFARS  [Defense 
Federal  Acquisition  Regulation  Supplement]  215.972." 
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Piwrtaiaat  of  th>  Maw  Pealtlon;  Honconcur.  As  stated 
previously,  in  the  case  of  the  Center  for  Maval  Analyses,  the  fee 
analysis  was  based  upon  a  fee  proposal  froa  the  Center  for  Haval 
Analyses  which  stated,  as  appropriate,  their  retained  earnings 
(undistributed  fees),  their  facilities  acquisition  plans,  their 
working  capital  regulresents,  contingency  reguirenents,  and 
estiauitcs  for  ordinary  and  necessary  costs  that  are 
unreisbursable.  Each  of  these  elements  was  independently 
assessed  the  Havy  and  the  results  stated  in  the  price 
negotiation  seBorandua.  Further,  the  weighted  guidelines  nethod 
was  utilised  in  eosputing  the  fee  objective,  as  required  by 
Defense  Federal  Acquisition  Regulation  Supplenent  215.972. 

gage  23.  Faracranh  5i  Reviewlnq_aafl  APBrovinc  Fee  Recuireaents. 

"Contracting  officers  did  not  review  and  authorize  payaent 
of  individual  nanagenent  fee  expense  elements  or  categories. 
...Once  payment  of  the  fee  was  authorised  by  the  contracting 
officer,  the  FFBOCs  [Federally  Funded  Research  and  Development 
Centers]  believed  the  fees  could  be  used  for  any  purpose 
involving  DoD  [Department  of  Defense]  work." 

Department  of  the  Maw  Fositiont  Honconcur.  The  contract 
negotiated  with  the  Center  for  Haval  Analyses  was  a  cost-plus- 
fixed-fae  type  contract  with  a  single  estimated  cost  and  fixed 
fee  for  the  completion  of  study  and  analysis  projects  over  a  five 
year  period.  The  use  of  a  five  year  contract  precludes  the 
annual  negotiation  of  fee  amounts.  Additionally,  there  are  no 
requirements  for  restricting  fee  use  or  annual  review  and 
approval  of  fee  uses.  Federal  Acquisition  Regulation  35.017> 
1(c)(3)  requires  the  identification  of  retained  earnings 
(reserves)  and  the  development  of  a  plan  for  their  use  and 
disposition;  however,  it  does  not  require  their  submission  on  an 
annual  basis.  In  regards  to  actual  use  of  fees,  there  is  no 
provision  in  the  contract  or  agreement  (nor  is  one  required) 
which  would  require  that  usage  be  restricted  to  Covemment- 
approved  purposes.  Certainly  the  planned  use  of  fee  should  be 
(and  in  the  case  of  the  Center  for  Haval  Analyses  was)  a 
consideration  of  the  Contracting  Officer  in  negotiating  the  fee. 
As  discussed  in  the  report,  the  Center  for  Haval  Analyses  does 
provide  annually  a  disclosure  of  previous  fee  usage  and  a  list  of 
planned  fee  expenditures;  however,  there  is  no  legal  mechanism 
under  the  contract  for  adjustments  to  fee  amounts  based  on  such 
information.  Typically,  in  contracts  with  nonprofit 
organizations  which  are  paid  fee,  there  are  no  restrictions  on 
fee  usage  other  than  those  statutory  limits  imposed  on 
organizations  in  order  to  maintain  their  status  as  a  "nonprofit" 
entity.  Thus,  the  assuz^tion  by  the  Center  for  Haval  Analyses 
that  actual  expenditure  of  fee  was  under  their  control  was  and  is 
appropriate. 
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P«q«  24.  »r»graDh  3i  Inclualna  Contraet  tmm  to  K^oulrit 

^aaMl  rM-RMSttavt. 

■Contracting  ofticers  did  not  include  a  contract  fee  clause 
that  required  annual  FFKOC  [Federally  Funded  Research  and 
Developaent  Center]  fee  requests  and  annual  FFRDC  [Federally 
Funded  Research  and  Developaent  Center]  reports  on  actual  fee  use 
in  any  of  the  FFRDC  [Federally  Funded  Research  and  Developaent 
Center]  contracts.  Including  such  a  special  clause  under  section 
B,  "Special  Contract  Requireaents,*  of  the  contract  would  better 
ensure  that  aanageaent  fees  were  properly  justified  and  only  used 
for  approved  purposes.* 

Deoartaent  of  the  Maw  Fositieni  Nonconcur.  There  is  no 
requireaent  to  include  the  suggested  clause,  and  ve  believe  that 
inclusion  of  such  a  clause  is  inappropriate.  Currently  all 
Federally  Funded  Research  and  Developaent  Center  contracts  are 
negotiated  for  a  five  year  tera.  There  is  no  aechanisa  to 
negotiate  a  contract  for  five  years  and  leave  the  fee  to  be 
negotiated  in  one>year  increaents.  Bisentially  the  requireaent 
of  such  a  provision  would  necessitate  the  conversion  to  one-year 
contracts  and  sponsoring  agreeaents.  The  use  of  one-year 
contracts  does  not  aeet  the  Federal  Acquisition  Regulation 
requireaent  at  35. 017 (a) (4)  for  establishaent  and  aaintenance  of 
long-tern  relationships  between  Federally  Funded  Research  and 
Developaent  Centers  and  the  Govemaent.  Further,  there  is  no 
aechanisa  for  the  Governaent  to  unilaterally  deteraine  the  fee 
provided  on  a  cost-plus-fixed-fee  contract. 

Face  24^  Faraqrapb  4i  Conducting  WorAlao  capital  Analyses. 

"Contracting  Officers  did  not  adequately  pcrfora  working 
capital  analyses  to  assist  in  assessing  annual  FFRDC  [Federally 
Funded  Research  and  Developaent  Center]  fee  needs.  Working 
capital  is  the  amount  by  which  currant  assets  exceed  current 
liabilities." 

Departaent  of  the  Haw  Positiont  Nonconcur.  A  working 
capital  analysis  was  performed  at  the  Center  for  Naval  Analyses 
as  part  of  the  aechanisa  used  to  establish  the  Advance  Payaent 
pool  requireaent  for  the  Center  for  Naval  Analyses.  A  second 
working  capital  analysis  was  performed  prior  to  the  issuance  of 
modification  P0002S  to  determine  the  working  capital  necessary  to 
eliminate  advance  payment  requireaents.  Both  working  capital 
analyses  were  perforaed  in  accordance  with  applicable,  generally 
accepted  accounting  practices.  The  definition  of  working  capital 
in  the  report  does  not  distinguish  between  reserves  held  to  meet 
cash-flow  needs  and  other  reserves.  Under  the  definition 
assigned  in  the  report,  there  is  no  allowance  for  reserves  for 
facilities  capital,  contingent  liabilities  or  unreiabursable 
expenses,  even  though  these  factors,  in  addition  to  working 
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capital,  arc  recognized  as  a  basis  for  dctemining  the  need  for  a 
fee. 

yaec  2S,  Fcrcoraph  it  Ooeratino^CYele  analvcle  of  Worblno 
capital  Meeds. 

"Operating-cycle  analysis  of  working  capital  needs  is  a 
oseful  tool  for  identifying  excess  aanageaent  fee  requests  by 
FFSDCs  [Federally  Funded  Research  and  Oevelopoent  Centers].  We 
cooputed  working  capital  requirenents  using  the  operating-cycle 
approach  for  five  of  the  six  nonprofit  corporations  that  received 
aanagenent  fees  during  FY  1992.  We  did  not  examine  the  working 
capital  needs  of  CKA  [Center  for  Haval  Analyses]  because  it  was 
fiuided  under  an  advance  funding  pool  arrangement  instead  of 
through  management  fees  during  FY  1992." 

Department  of  the  maw  Fositioni  As  clarification,  the  fact 
that  advanced  payments  were  used  does  not  obviate  the  fact  that 
management  fees  were  paid  to  the  Center  for  Naval  Analyses. 
Further,  a  working  capital  analysis  is  the  basic  method  used  to 
establish  the  amount  of  an  advance  payment  pool. 

Face  2S.  Paragraph  at  current  Liabilities  Overstated  in 
Operatiaq-Cvcle  Analysis. 

"We  believe  that  the  excess  working  capital  at  HITRE  C3I 
Division  and  Aerospace  corporation  was  not  questioned  by  Air 
Force  contracting  officers  because  current  liabilities  included 
employee  leave  that  would  not  be  paid  during  the  operating  cycle. 
The  overstatement  of  current  liabilities  reduces  the  amounts  of 
working  capital  available  to  meet  routine  operating  requirements. 
However,  the  FFROCs  [Federally  Funded  Research  and  Development 
Centers]  invoiced  and  were  paid  for  eit^loyee  leave  costs  as 
earned.  The  FFRDCs  [Federally  Funded  Research  and  Development 
Centers]  pay  employees  for  leave  earned  when  the  leave  is  taken. 
Significant  amounts  of  eBq>loyee  leave  liabilities  were  carried 
over  from  year  to  year  at  the  FFRDCs  [Federally  Funded  Research 
and  Development  Centers].  At  the  end  of  FY  1992,  the  tt^loyee 
leave  liability  for  the  seven  FFRDCs  [Federally  Funded  Research 
and  Development  Centers]  was  $52.3  million.  Eeployee  leave 
liability  not  expected  to  be  paid  in  the  year  should  be  excluded 
from  current  liabilities  for  purposes  of  coaputing  working 
capital  needs  under  the  operating-cycle  approach.  Overall, 
working  capital  funding  was  not  a  material  factor  in  justifying 
FFRDC  [Federally  Funded  Research  and  Development  Center]  fee 
requirements." 

Department  of  the  Haw  Position:  Nonconcur.  Applicable 
accounting  standards  require  that  contractors  accumulate  and 
report  costs  consistently.  The  allocation  of  leave  costs  as  they 
are  accrued  is  a  generally  accepted  accounting  practice, 
nierefore,  it  would  be  Inappropriate  for  a  contractor  not  to 
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report  in  its  working  capital  analysis  tha  actual  or  pro j  acted 
aceuBolation  of  leave  expense.  While  these  expenses  aay  not 
occur  in  the  accoiuting  period,  use  of  the  accrual  aethod  ensures 
that  all  contracts  pay  for  the  benefits  accrued  as  a  result  of 
perforsance  of  that  contract.  Tinder  the  nethod  advocated  by  the 
Inspector  General,  a  current  contract  could  be  charged  for  all  of 
the  leave  taken  by  eaq;>loyees  who  worked  on  another  contract,  and 
the  contract  on  which  the  eaployees  previously  worked  charged 
nothing.  The  report  appears  to  advocate  a  different  aethod  of 
accuBulating  costs  for  purposes  of  working  capital  analysis  than 
is  actually  allowed  in  the  contractor's  accounting  systea.. 

The  conclusion  drawn,  that  working  capital  analysis  was  not 
a  saterial  factor  in  detenining  fee  reguireaents,  is 
inconsistent  with  currant  policy  for  establishing  fee.  Working 
capital  analysis  is  one  of  the  criteria  to  be  used  in  deteraining 
whether  or  not  a  fee  (any  fee)  should  be  paid.  Xf  working 
capital  needs  exceed  available  retained  earnings  or  any  of  the 
other  criteria  for  establishing  a  need  for  fee  are  aet,  then  the 
fee  objective  is  deterained  by  using  the  weighted  guidelines 
aethod.  In  the  case  of  the  Center  for  Haval  Analyses,  a  working 
capital  analysis  was  perforaed  and  the  need  for  accuaulation  of 
working  capital  sufficient  to  allow  the  eliaination  of  advance 
payaents  was  a  aajor  consideration  in  the  decision  to 
pay/increase  the  Center  for  Naval  Analyses'  fee. 

Pace  25.  Paraoranh  Si  eoaaiderina  Fee  Alternatives. 

"The  stated  fee  needs  of  mtDCs  [Federally  Funded  Research 
and  Developaent  Centers]  could  have  been  aet  through  contractual 
guarantees  that  did  not  require  the  iaaediate  disburseaent  of 
funds  and  through  the  use  of  advance  funding  pool  arrangeaents.” 

Deeartnent  of  the  Naw  Positlont  Nonconcur.  This  statement 
is  incorrect.  While  some  of  the  uses  of  fee  could  be  covered 
through  contractual  guarantees  and  use  of  advance  payments,  all 
could  not.  For  example,  capital  equipment  purchases  made  to 
support  contract  performance  are  depreciated  in  accordance  with  a 
schedule  and  are  reimbursed  based  upon  that  schedule.  If  the 
contract  were  terminated,  since  the  Federally  Funded  Research  and 
Developaent  Center  aay  be  able  to  use  the  equipment  on  their 
other,  non-Federally  Funded  Research  and  Developaent  Center  work, 
the  contractor  would  not  be  assured  of  full  reimbursement  of  the 
cost  of  that  equipment.  The  settlement  also  cannot  ineltide 
amounts  for  unabsorbed  overhead;  therefore,  any  increase  in 
indirect  (overhead)  expenses  on  aiqf  other  work,  including  any 
accepted  on  a  fixed-price  basis,  as  a  result  of  the  termination 
cannot  be  covered.  Additionally,  advance  payaents  and  contract 
guarantees  cannot  cover  expenses  related  to  unreinbursable  costs 
which  are  ordinary  and  necessary  for  Federally  Funded. Research 
and  Development  Center  operation.  Further,  termination 
scttleaents  would  not  Include  any  Interest  incurred  for  working 
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capital  funding  during  the  period  of  aettleaent  negotiations 
(vottdiering  of  costs  can  only  be  continued  for  six  nonths 
following  teraination) . 


►  'll  ■•>? 


"...Each  FFSDC  (Federally  Funded  Research  and  Development 
Center]  contract  includes  the  clause  at  PAR  [Federal  Acquisition 
Regulation]  52.249-5,  "Termination  for  Convenience  of  the 
Government  (Educational  and  Other  Monprofit  Institutions)"  or  at 
FAR  [Federal  Acquisition  Regulation]  $2,249-6,  "Teraination  (Cost 
Reiaburseaent) . "  These  clauses  provide  for  the  Government's 
payaent  of  all  legitiaate  liabilities  arising  out  of  the 
Govemaent's  desire  to  terminate  a  contract  and  would  negate  any 
need  for  an  FFBOC  [Federally  Funded  Research  and  Development 
Center]  to  acenaulate  capital  reserves  for  contingent  liabilities 
that  nay  arise." 

Denartnent  of  the  Maw  Position >  Nonconcur.  All  Federally 
Funded  Research  and  Development  Centers  are  given  eost- 
reiaburseaent  contracts  with  fee  tdiich  aakes  the  clause  at 
Federal  Acquisition  Regulation  52.249-6  the  only  applicable 
clause.  Federal  Acquisition  Regulation  52.249-5  is  only 
applicable  irtien  a  cost-reiabursement  contract  which  provides  for 
no  fee  is  used. 

As  stated  in  the  previous  response,  and  as  pointed  out  by 
IDA  and  RAND,  all  legitimate  costs  of  termination  are  not 
provided  for  in  the  termination  provisions  of  the  Federal 
Acquisition  Regulation.  This  is  probably  because  it  was  not 
anticipated  that  teraination  of  any  single  contract  would  result 
in  the  dissolution  of  the  contractor.  In  the  case  of  Federally 
Funded  Research  and  Development  Centers,  who  are  very  restricted 
in  the  work  they  can  do  for  entities  other  than  their  sponsor, 
the  sponsoring  agreement  and  resulting  contract  are  their  primary 
source  of  incase.  This  results  in  the  Federally  Funded  Research 
and  Developaent  Centers'  Inability  to  absorb  any  costs  not 
covered  by  the  termination,  necessitating  a  need  for  reserves. 


Fee  Needs 

"The  use  of  advance  funding  arrangements  could  avoid 
Government  payaent  of  unnecessary  interest  costs  by  making  funds 
available  to  the  FFRDCs  [Federally  Funded  Research  and 
Development  Centers]  only  in  amounts  needed  to  fund  anticipated 
expenses.  ...Maintaining  excess  funds  at  FFRDCs  [Federally  Funded 
Research  and  Development  Centers]  also  results  in  the  -Government 
incurring  additional  interest  costs." 
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Dtptrfnt  of  th>  Pealtloin  Monconcur.  We  find  these 
two  Btateaents  contradictory.  If  advance  payaents  are  used,  then 
the  Govemaent  incurs  an  interest  expense  associated  with  the 
aaintenance  of  the  advance  payaent  pool  (irtiich  was  calculated  by 
the  Inspector  General  in  this  report  to  be  $240,000  per  year  for 
the  Center  for  Naval  Analyses) .  If  the  Federally  Funded  Research 
and  Oevelopaent  centers  aaintain  their  own  reserves,  then  the 
only  interest  expense  (fee  requiraaent)  is  that  caused  by 
unplanned  shortfalls  in  wor)cing  capital  reserves.  By  definition, 
it  would  be  lapossible  for  the  interest  expense  paid  to  cover 
shortfalls  in  working  capital  to  exceed  the  aaount  paid  (lost) 
for  financing  (aaintaining)  100%  of  the  working  capital. 

Face  at.  Faracranh  4i  Oee  of  Fees  for  Plseretlonarv  Furooses  and 
Faces  100  and  103.  Fables  o-l  and  Q-2. 

"During  FY  1992,  FFRDCs  [Federally  Funded  Research  and 
Oevelopaent  Centers]  used  $43  Billion  of  $46.9  Billion  of 
aanageaent  fees  received  for  discretionary  purposes.  ...Of  the 
$43  Billion: 

•  $5  Billion  was  for  unallowable  costs  considered  not 
necessary  to  operations;  and 

«  $6.6  Billion  %»s  undistributed  or  not  necessary  for 

current  year  eiq>enses,  for  a  total  of  $ii.6  Billion 
that  should  not  have  been  paid;  and 

•  $31.4  Billion  was  for  allowable  expenses  that  should 
have  been  charged  to  overhead. 

The  FFRDCs  [Federally  Funded  Research  and  Oevelopaent  Centers] 
used  the  reaaining  $3.9  aillion  of  fees  for  facility  and 
eguipaent  costs." 

PeoartBeBt  of  the  Haw  FosltloBt  Nonconcur.  The  report 
classifies  excessive  fees  into  three  categories:  (1)  unallowable 
costs,  (2)  allowable  costs  which  were  not  charged  to  appropriate 
indirect  cost  pools  (overhead),  and  (3)  anounts  «diich  were  used 
for  facility  and  eguipaent  costs.  Tables  Q-l  and  Q-2,  pages  100 
and  103  respectively,  provide  a  breakdown  by  Federally  Funded 
Research  and  Developaent  Center  of  the  excessive  fee  costs. 

Excess  costs  attributed  to  the  Center  for  Naval  Analyses  fell 
Into  two  categories,  unallowables  and  allowables  that  should  have 
been  charged  to  overhead.  The  costs  classified  as  unallowables 
include  those  specifically  defined  by  the  Defense  Federal 
Regulation  Suppleaent  215.972  as  being  a  reason  to  pay  fees  to 
Federally  Funded  Research  and  Developaent  Centers.  Host  of  the 
other  costs  classified  as  unallowable  are  based  upon  the 
Inspector  General's  erroneous  application  and  interpretation  of 
appropriate  cost  principles.  The  aaount  classified  as  allowables 
that  should  have  been  charged  to  overhead  was  based  on  the 
application  of  cost  principles  which  do  not  apply  to  the  Center 
for  Naval  Analyses.  In  addition,  the  total  prenise  that  fee 
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raquireaents  can  hm  predicted  with  100%  accuracy  during 
negotiations,  and  their  use  controlled  after  negotiations,  is 
unrealistic. 

>aoe  27.  laraoraph  it  naallosable  Costs  Hot  Meoessarr  tO-gntPC 
rrederallv  Vunded  Keseareh  and  DeveloPMeBt  centerl  Operations  and 

100s  Tabl#  Q— 1. 

"About  $5  ailllon  was  spent  for  unallowable  items  such  as 
interest,  dependent  s^olarsbips,  contributions,  relocation  and 
travel,  and  miscellaneous  unspecified  expenses.  ...Mo 
jtistiflcations  or  analyses  supported  benefits  derived  from  paying 
these  costs  or  supported  negative  impacts  if  the  costs  were  not 
incurred  by  the  FFROCs  [Federally  Funded  Research  and  Development 
Centers]." 

Dspartmtot  of  the  Mew  Positiont  The  costs  identified  as 
unallowables  in  this  subsection  include  interest  expense  incurred 
to  finance  shortcomings  in  working  capital,  dependent 
scholarships,  contributions,  relocation  and  travel,  and 
miscellaneous  unspecified  expenses.  All  of  these  expenses  are 
typical  expenses  incurred  by  both  profit  and  nonprofit  companies 
in  their  normal  operating  environment.  The  Defense  Federal 
Acquisition  Regulation  Supplement  215.972(b)(1)  requires  that  the 
contracting  officer  consider  certain  contractor  requirements  in 
determining  whether  any  fee  is  appropriate.  There  is  no 
prescribed  format  nor  a  requirement  for  the  analyses  advocated  by 
the  Inspector  General.  The  Contracting  Officer,  in  the  ease  of 
the  Center  for  Maval  Analyses,  obtained  a  detailed  proposal  for 
fee  requirements  from  the  contractor.  This  proposal  was  compared 
against  the  contracting  officer's  extensive  knowledge  of  the 
history  and  cyteration  of  the  Federally  Funded  Research  and 
Development  Center  as  well  as  reviews  made  of  the  working  capital 
analysis,  facilities  acquisition  plan,  contingency  funding  claims 
(lease  for  office  space) ,  and  Defense  Contract  Audit  Agency 
reports  of  final  Incurred  costs.  This  review  allowed  the 
Contracting  Officer  to  make  the  judgement  that  there  was 
sufficient  justification  (need)  to  warrant  payment  of  a  fee  to 
the  Center  for  Maval  Analyses.  In  accordance  with  the  Defense 
Federal  Acquisition  Regulation  supplement  215.972  (b)(2),  once  a 
fee  is  detoained  appropriate,  the  fee  objective  is  calculated 
using  the  weighted  guidelines  method. 

The  Center  for  Maval  Analyses  is  reported  to  have  received 
excessive  fees  amounting  to  $232.7  thousand  (Appendix  Q,  Table  Q- 
1,  page  100)  for  expenses  classified  as  Dependent  Scholarship, 
Coamunity  Program,  Center  for  Maval  Analyses  Sponsored  Symposia, 
and  Miscellaneous  Unallowables.  Department  of  Defense  policy 
found  in  the  Defense  Federal  Acquisition  Regulation  Supplement 
215.972  states  the  factors  to  be  considered  when  determining 
lAe^er  or  not  anv  fee  should  be  paid  to  a  Federally  Funded 
Research  and  Development  Center.  Among  these  considerations  is  a 
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"provision  for  funding  unrsiabxirssd  costs  dssaed  ordinary  and 
necessary  to  the  FFROC."  Since  the  need  for  funding  to  cover 
unreisbursed  costs  (unallowables)  is  a  consideration  for 
detersining  the  need  to  pay  a  fee  to  Federally  Funded  Research 
and  Development  Centers,  it  would  reasonably  follow  that  any  fees 
paid  could  be  used  for  that  purpose.  Ube  Inspector  General's 
blanket  classification  of  fees  used  to  cover  unallowable  costs  as 
excessive  is  lureasonable  in  light  of  the  stated  Departsent  of 
Defense  policy.  The  only  seasure  by  idxich  these  costs  could  be 
classified  as  excessive,  in  light  of  the  stated  policy,  is  if 
they  were  deterained  not  to  be  ordinary  and  necessary  expenses 
for  the  Federally  Funded  Research  and  Development  Center.  A 
closer  examination  of  each  item  of  unallowable  costs  ascribed  to 
the  Center  for  Haval  Analyses  to  determine  their  nature  in  terms 
of  ordinary  and  necessary  expenses  is  as  follows: 

Dependent  Scholarships;  The  report  states  that  these  items 
are  unallowable  costs  since  they  are  not  specifically  listed 
as  an  allowable  cost  in  Office  of  Management  and  Budget 
Circular  A-122,  the  applicable  cost  principles,  and  in  the 
Federal  Acquisition  Regulation  cost  principles  (Federal 
Acquisition  Regulation  31.205-44).  In  the  case  of  A-122, 
the  cost  principles  are  completely  silent  on  the  question  of 
dependent  scholarship  costs.  In  fact  A-lII  states  in  the 
introduction  to  the  selected  items  of  cost  discussion  that 
"Failure  to  mention  a  particular  item  of  cost  is  not 
Intended  to  imply  that  it  is  unallowable;  ...”. 

Furthermore,  these  costs  are  specifically  allowable  under 
the  fringe  benefits  portion  of  contracts  with  other  types  of 
nonprofit  institutions  (i.e.,  educational  institutions  tdiicb 
are  governed  by  Office  of  Management  and  Budget  circular  A> 
21}  and  had  been  an  allowable  cost  under  all  previous  center 
for  Maval  Analyses  contracts.  In  addition,  the  Federal 
Acquisition  Regulation  cost  principle  cited  (Federal 
Acquisition  Regulation  31.205-44)  applies  only  to  commercial 
companies.  A  justification  for  inclusion  of  these  costs  in 
fee  was  Included  in  the  fee  request  prepared  by  the  Center 
for  Maval  Analyses  as  part  of  their  contract  proposal. 

Among  the  reasons  cited  was  their  need  to  offer 
"competitive"  benefits  similar  to  those  offered  by  other 
nonprofits  in  order  to  retain  and  recruit  eag>loyees. 

Commonltv  Program;  The  costs  in  this  area  include  those 
associated  with  tutoring,  career  counseling,  and  other 
programs  at  local  high  schools.  The  report  cites  a  Cost 
Accounting  standard  which  is  not  applicable  to  the  Center 
for  Maval  Analyses.  This  expenditure  could,  however,  be 
construed  as  a  cost  that  is  unallowable  under  the  standards 
of  the  applicable  cost  principles.  The  question  then 
becomes  whether  it  is  an  ordinary  and  necessary  cost  of 
operating  Federally  Funded  Research  and  Development  Centers. 
Since  it  is  not  specifically  intended  to  support  future 
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recruitaent  efforts  or  retention  of  any  current  eq^loyees, 
it  Is  unlikely  that  these  particular  expenses  could  be  used 
to  justify  the  need  for  fees.  The  fact  that  the  fee  was 
used  in  this  Banner  is,  however.  Irrelevant  to  the  aaount  of 
fees  actually  paid  the  Center  for  Naval  Analyses.  The  fee 
objective  is  detenlned  in  accordance  with  the  criteria  set 
forth  in  the  weighted  guidelines  Bethod  as  required  by 
Defense  Federal  Acquisition  Regulation  Suppleaent 
215.972(b)(2).  The  actual  use  of  fee  is  only  considered  in 
detetBining  whether  or  not  payaent  of  any  fee  is  necessary. 
While  negotiations  aay  Include  considerations  of  anticipated 
fee  needs  in  actually  deteralning  the  final  negotiated  fee 
aaount,  once  a  fee  aaount  is  established,  the  Federally 
Funded  Research  and  Developaent  Center  need  only  coaply  with 
the  provisions  of  Defense  Federal  Acquisition  Regulation 
Suppleaent  215.972(a),  whi^  stipulates  the  conditions  upon 
which  deteraination  of  nonprofit  status  is  evaluated.  Just 
as  in  for-profit  companies,  there  is  no  legal  aechanisa  by 
tdtich  we  can  control  the  expenditure  of  profit  or  fee. 

Center  for  Naval  Analyses  Sponsored  Svaaosla?  These  costs 
were  related  to  meetings  held  to  exchange  views  and  were  not 
directly  attributable  to  any  specific  contract  tasks.  The 
cost  principle  cited  in  the  report  to  classify  these  costs 
as  unallowables  was  Federal  Acquisition  Regulation  31.205-1 
■Public  Relations  and  Advertising  Costs".  The  cost 
principle  cited  applies  only  to  coimnercial  firms,  which  the 
Center  for  Naval  Analyses  is  not.  A-122  (Attachaent  B, 
Selected  iteas  of  Cost,  29  Participant  Support  Costs) 
specifically  does  allow  the  costs  for  attending  symposia, 
meetings  and  conferences  with  prior  agency  approval.  Since 
the  aeetings  in  question  were  conducted  to  exchange  views 
with  peers  in  siailar  fields,  this  could  reasonably  be 
considered  an  ordinary  expense  of  the  Federally  Funded 
Research  and  Developaent  Center  and  tinallowable  only  because 
they  were  hosted  by  the  Center  for  Naval  Analyses  and  did 
not  have  prior  agency  approval.  Had  these  aeetings  been 
proposed  as  an  allowable  cost  in  the  fora  of  an  advance 
agreement,  these  costs  probably  would  have  been  allowed; 
however,  since  there  was  no  advance  approval,  the  Center  for 
Naval  Analyses  had  to  charge  them  to  fee. 

Miscellaneous  Unallowables;  The  description  provided  for 
these  costs  in  the  report  is  "...  costs  not  allowed  by  (BIB 
[Office  of  Management  and  Budget]  Circular  A-122,  or  FAR 
(Federal  Acquisition  Regulation]  31,  but  which  are  generally 
considered  and  accepted  as  noraal  cost  of  doing  business." 
These  costs  are  the  very  definition  of  those  to  be 
considered  when  determining  fee  to  be  paid  to  Federally 
Funded  Research  and  Development  Centers.  No  rationale  is 
presented  as  to  how  these  costs  could  be  classified  as 
excessive. 
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In  tarns  of  tha  costs  not  nacassary  for  currant  yaar  naads, 
tha  Center  for  Naval  Analyses  was  cited  as  having  $33.7  thousand 
of  costs  in  this  category.  These  "undistributed  fees"  vara 
disclosed  to  tha  Navy  as  part  of  tha  Canter  for  Naval  Analyses' 
annual  report  on  fee  expenditures.  Zt  was  detaminad  by  tta 
Contracting  Officer  that  these  fees  would  not  be  recoup^  but 
would  be  held  as  a  reserve  pending  datemination  of  final 
incurred  costs  by  the  Defense  Contract  Audit  Agency.  A 
aeaorandua  to  the  contract  file,  docunenting  tha  Contracting 
Officer's  decision,  accoapaniad  the  annual  faa  report  aade 
available  to  the  Inspector  General.  It  ms  a  conscious  decision 
of  the  Contracting  Officer  to  allow  these  "retained  earnings". 
Defense  rederal  Acquisition  Regulation  Supplaaent  215.972 
specifically  states  that  retained  earnings  is  a  consideration  in 
the  need  for  fee;  it  can,  therefore,  be  assuaed  ttot  soae  aaount 
of  retained  earnings  is  reasonable. 

The  report  states  that  the  payaent  of  excessive  fees  was  a 
result  of  the  failure  of  contracting  officers  to  conduct  proper 
fee  analysis.  In  the  case  of  the  Center  for  Naval  Analyses,  a 
fee  analysis  consistent  with  Departaent  of  Defense  policy  was 
conducted  both  at  the  tiae  of  initial  fee  negotiation  and  during 
negotiation  of  aodificatlon  P00028  which  provided  for  the 
increased  fee.  In  both  instances,  the  price  negotiation 
aeaorandua  docuaented  the  factors  considered  in  deteraining  that 
a  fee  was  appropriate  and  how  weighted  guidelines  and  the  needs 
analysis  supported  the  fee  ultlaately  negotiated.  The  Inspector 
General  was  provided  copies  of  the  price  negotiation  aeaoranda 
which  covered  both  instances.  While,  as  noted  in  our  discussion 
of  the  "excessive  fee",  the  Inspector  General  aay  not  agree  with 
the  rationale  and  interpretation  of  the  applicable  policy  and 
regulatory  standards,  it  is  incorrect  for  then  to  state  that 
failure  to  conduct  a  proper  fee  analysis  was  the  cause.  The  Navy 
did  the  required  analysis  and,  while  the  conclusions  drawn  aay 
differ,  the  fact  that  an  analysis  ms  properly  conducted  cannot 
be  disputed. 

The  fee  analysis  was  based  upon  the  provision  by  the  Center 
for  Naval  Analyses  of  a  fee  proposal  which  stated,  as 
appropriate,  their  retained  earnings  (undistributed  fees),  their 
facilities  acquisition  plans,  their  working  capital  requiresents, 
contingency  requlrsMnts,  and  estlaates  for  ordinary  and 
necessary  costs  that  are  unallowable.  Each  of  these  eleaents  ms 
independently  assessed  by  the  Navy  and  the  results  stated  in  the 
price  negotiation  scaorandun.  In  addition,  as  required  by 
Defense  Federal  Acquisition  Regulation  Supplaaent  215.972,  the 
weighted  guidelines  aethod  was  utilized  in  computing  the  fee 
objective.  The  wei^ted  guidelines  initially  co]Q>leted  supported 
the  rats  ultimately  provided  by  aodificatlon  F00028;  however, 
since  the  Center  for  Naval  Analyses  did  not  propose  the  higher 
fee,  it  ms  not  initially  authorized.  The  original  fee  aaount 
negotiated  is  a  reflection,  in  part,  of  the  inexperience  of  the 
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Center  for  Naval  Analyses  in  assessing  fee  reguireaents  and  a 
result  of  using  advance  funding  arrangeaents  trtiieh  ellalnate  the 
need  for  working  capital. 

Naas  as.  Paraoranh  S«  Allowable  costs  That  Should  Have  Been 
Charged  to  Overhead. 

"The  $31.4  aillion  of  allowable  costs  that  should  have  been 
charged  to  overhead  (Table  Q-2)  included  $4.7  aillion  that  the 
FFSDCs  (Federally  Funded  Research  and  Developaent  Centers] 
elaiaed  as  ordinary  and  necessary  expenses  to  their  operations 
and  $26.7  aillion  for  corporate^sponsored  research.” 

Deoartaent  of  the  Maw  Fosition.  Nonconcur.  In  the  area  of 
costs  tdilch  should  have  been  charged  to  overhead,  the  Center  for 
Naval  Analyses  was  reported  to  have  received  $371.6  thousand 
(Appendix  Q,  Table  Q-2) ,  all  of  which  was  classified  as  Corporate 
Sponsored  Research.  These  costs  are  for  research  intended  to 
broaden  and  enhance  the  expertise  available  to  the  Department  of 
Defense  by  perfomlng  research  in  areas  which,  tdiile  not 
specifically  necessary  to  the  Navy,  could  provide  benefit  through 
the  experience  gained  by  Federally  Funded  Research  and 
Developaent  Center  researchers.  Office  of  Hanageaent  and  Budget 
Circular  A-122  lists  this  category  of  costs.  Independent  Research 
and  Developaent,  as  "Reserved".  Since  there  was  no  advance 
agreeaent  which  specifically  allows  these  costs,  they  could  be 
determined  as  unallowables.  In  fact,  this  research  aay  be  tasks 
proposed  to  the  Navy  idiieb  the  Navy  declined  to  fund  directly  as 
a  piurt  of  their  cost,  either  due  to  a  limit  in  the  available 
funds  or  due  to  the  intangible  nature  of  the  benefits  to  be 
provided.  As  suCh,  it  is  unreasonable  to  assume  that  they  would 
have  been  determined  allowable  as  an  indirect  cost. 

Faoe  32.  Taraoraob  ii  Analysis  of  Center  for  Naval  Analyses  Fee 
Increase. 

"The  Navy  realized  no  measurable  benefits  associated  with 
the  increased  management  fee  paid  to  the  CNA  [Center  for  Naval 
Analyses],  inspector  General,  DoD  [Department  of  Defense], 

Report  No.  94-012,  "Sole-Source  Justifications  for  DoD- 
[Departaent  of  Defense]  sponsored  Federally  Funded  Research  and 
Development  Centers,"  November  4,  1993,  stated  that  the  Navy  did 
not  adequately  support  the  need  for  the  sole-source  contract 
awarded  to  the  CNA  [Center  for  Naval  Analyses]  in  September  1990. 
The  Office  of  Naval  Research  justification  for  the  increased 
management  fee,  effective  with  the  January  1993  modification  to 
the  CNA  [Center  for  Naval  Analyses]  sole-source  contract,  did  not 
provide  any  evidence  supporting  a  Navy  need  for  a  "financially 
stronger  more  independent  FFRDC  [Federally  Funded  Research  and 
Developaent  Center]*  or  accurately  document  the  financial  impact 
of  the  fee  restructuring.  CNA  [Center  for  Naval  Analyses]  will 
use  the  increased  management  fee  to  diversify  its  consulting  work 
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to  non**Navy  and  non-DoO  [Oapartnent  of  Oaf  ansa]  organizations. 

The  cost  to  the  GovemBent  to  aaintain  a  $4.8  Billion 
advance  payaent  pool  is  about  $20,000  per  aonth,  or  $240,000  par 
year  (based  on  an  annual  interest  rate  of  5  percent) ,  and  is  the 
savings  directly  achievable  fron  discontinuing  the  $4.8  aillion 
advance  payaent  pool.  The  Kavy  did  not  estiaate  or  docuaent  any 
reduction  in  adainistrative  costs.  Thus,  the  adainistratlve 
savings  would  be  negligible.  Against  this  annual  cost  of 
$240,000,  the  Havy  will  pay  an  additional  $2.9  aillion,  or  a  net 
annual  cost  increase  to  the  Govemaant  of  about  $2.7  aillion.” 

Pepartaest  of  the  Haw  Position,  nonconcur.  The 
Contracting  Officer  believed  that  the  value  of  elialnating 
advance  payaents  and  Goyemaent  faeilitization  of  the  Center  for 
Maval  Analyses  was  plain  and  required  no  anuaeration.  The 
Inspector  General's  advocacy  that  aoney  can  be  saved  by  utilizing 
advance  payaents  and  Governaent  faeilitization  is  contrary  to 
clear  Governaent  policy,  as  stated  in  Pederal  Acquisition 
Regulation  32  and  45,  that  the  Governaent  prefers  to  pay  for 
coapleted  work  and  have  the  Contractor  provide  the  facilities  and 
aquipaent  necessary  for  contract  parforaance. 

The  following  is  a  brief  discussion  of  the  benefits  that 
have  accrued  to  the  Navy  (as  of  August  1994)  since  iaplementation 
of  the  higher  fee: 

-  The  calculated  savings  of  $240,000  per  year,  as  stated 
in  the  report,  is  considered  an  adequate  representation 
of  the  benefits  derived  from  the  eliaination  of  the 
advanced  payaent  pool.  There  are,  however,  acre 
benefits  derived  in  the  areas  of  facilities,  financial 
stability  and  associated  perforaance  risk, 
independence,  and  diversification. 

-  The  use  of  retained  earnings  for  facilities 
capitalization  results  in  several  aonetary  benefits. 

The  first  of  these  benefits  is  the  use  of  a  long  tera 
depreciation  schedule  to  cover  the  costs  of  facilities 
versus  the  ixmediate  costs  of  Government  purchase  of 
facilities.  Since  the  increased  fee  was  put  in  place, 
the  Center  for  Naval  Analyses  has  invested  $1,546,200 
in  the  purchase  of  facilities.  The  spread  of  soae 
depreciation  expenses  over  Departoent  of  Defense  and 
non-Departaent  of  Defense  custoaers  will  also  serve  to 
reduce  the  cost  of  facilities  ultiaately  reimbursed  by 
the  Department  of  Defense.  In  addition,  the  risk  of 
loss,  damage  and  repair  of  these  items  is  shifted  from 
the  Government  to  the  Center  for  Naval  Analyses.  Added 
to  these  savings  is  the  reduction  in  administrative 
costs  associate  with  approving  the  purchase  of 
facilities,  maintaining  Governaent  property  records  and 
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controls  of  the  property,  and  disposing  of  the  property 
vhen  no  longer  required. 

The  iog)roved  financial  stability  of  the  Center  for 
Naval  Analyses  greatly  reduces  the  risk  of  non- 
perforaance,  provides  for  a  sore  stable  work  force,  and 
helps  to  ensure  the  continued  existence  of  a  nationally 
iiportant  source  of  scientific  expertise.  Absent 
vorking  capital  and  som  retained  earnings,  any 
disruption  in  the  flow  of  Departaent  of  Defense  work, 
funding  and/or  long  tana  dispute  over  reiabursable 
costs  would  seriously  jeopardize  perfonance  by  the 
Center  for  Naval  Analyses.  Without  the  establishnent 
of  a  Boderate  anount  of  retained  earnings,  the  Center 
for  Naval  Analyses  would  have  no  ability  to  cover  any 
fluctuations  in  workload,  receipt  of  payments,  or 
reiaburseaent  of  Incurred  costs.  Periods  necessary  to 
resolve  disputes  related  to  appropriateness  of  costs 
are  often  lengthy  and,  without  retained  earnings, 
absorption  of  these  costs  could  not  be  aade  either 
teaporarily  or  peraanently  without  affecting 
operations.  Ihe  financial  stability  and  the  associated 
risk  to  perforsance  cannot  be  described  in  aonetary 
terms;  however,  they  do  represent  a  benefit  to  the 
Departaent  of  Defense. 

The  increased  fees  promote  the  independence  of  the 
Center  for  Naval  Analyses.  This  independence  can  be 
translated  through  the  diversification  and  Independent 
Research  and  Developaent  efforts  funded  through  the 
increased  fee.  Diversification  allows  the  Center  for 
Naval  Analyses  to  iaprove  its  ability  to  broaden  its 
expertise  and  to  gain  perspective  on  bow  non-Departaent 
of  Defense  activities  view  and  solve  problems  or 
questions.  The  Independent  Research  and  Developaent 
efforts  also  allows  the  Center  for  Naval  Analyses  the 
latitude  to  address  issues  that  aay  not  be  viewed  as 
necessary  or  desirable  by  the  Departaent  of  Defense 
sponsor.  For  exasg>le,  the  Center  for  Naval  Analyses 
self -initiated  a  study  concerning  the  Navy's  role  in 
the  Persian  Gulf.  This  study  aay  never  have  been 
funded  by  the  Departaent  of  Defense  if  the  report  could 
be  anticipated  to  lead  to  unfavorable  evaluations  or 
unfavorable  changes  in  either  Navy  force  structure  or 
the  overall  distribution  of  air,  land,  and  sea  assets 
necessary  to  respond  to  such  conflicts  in  the  future. 
However,  if  the  Center  for  Naval  Analyses  is  prohibited 
(albeit  aonetarily)  from  addressing  concerns  that  aay 
result  in  critlcisa  of  the  sponsor,  then  their 
independence  cannot  be  assured.  While  this  goal  of 
increased  independence  does  not  suggest  any  lack  of 
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independence  previously,  it  does  serve  as  a  benefit  to 
tbe  Navy. 

Diversification  of  the  Center  for  Naval  Analyses, 
allowed  through  capitalization  and  Independent  Research 
and  Development  efforts,  allows  the  sharing  of  general 
overhead  expenses  with  non-Department  of  Defense 
entities,  thereby  reducing  the  amount  paid  bV  the 
Department  of  Defense.  The  increased  fee  allows  the 
Canter  for  Naval  Analyses  the  necessary  resources  to 
fully  establish  the  Institute  for  Public  Research 
division  and  to  increase  the  Center  tor  Naval  Analyses' 
aarAetability  tc  non-Department  of  Defense  customers. 
This  directly  resulted  in  the  charging  of  $580,934  in 
Research  Overhead  and  General  Administrative  expenses 
to  non-Department  of  Defense  entities  through  the 
Institute  for  Public  Research  and  the  Center  for  Naval 
Analyses'  contract  with  the  Federal  Aviation 
Administration.  These  costs,  bad  they  not  been 
absorbed  through  the  Institute  for  Public  Research  and 
by  the  Federal  Aviation  Administration,  would  have  been 
charged  to  the  Department  of  Defense.  These  represent 
significant  monetary  benefits  to  the  Navy. 

The  increase  in  fee  also  allows  a  broadening  of 
available  expertise  through  Institute  for  Public 
Research  and  Independent  Research  and  Development 
activities.  In  the  past,  only  that  expertise  was 
maintained  which  could  be  fully  utilized  by  the  Center 
for  Naval  Analyses  in  support  of  the  Navy.  As  a 
result,  any  areas  of  expertise  which  were  necessary  but 
did  net  represent  full  employment  potential  were  either 
obtained  through  consultants,  not  utilized  or  included 
in  the  study  efforts,  or  were  inefficiently  used.  Tbe 
development  of  the  Institute  for  Public  Research  means 
that  expertise  not  previously  cost-beneficial  to 
maintain  or  efficiently  employed  can  now  be  realized  by 
sharing  their  costs  over  tbe  Institute  for  Public 
Research  and  tbe  Center  for  Naval  Analyses  work.  This 
expands  the  expertise  available  for  work  and  thus 
provides  a  benefit  to  the  Navy. 


These  elements  represent  benefits  realized  by  the  Navy  as  a 
result  of  tbe  increased  fee  provided.  These  benefits,  as 
identified  by  tbe  Contracting  Officer  in  the  rationale  supporting 
the  increased  fee  negotiations,  were  not  considered  by  tbe 
Inspector  General  in  concluding  that  there  are  no  measurable 
benefits  accrued  as  a  result  of  the  increased  fee. 
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l«q#  K«com»na«tlon»  for_Corr«ettw  Xetian. 

*1.  «•  x«ooam«a4  ttuit  th«  Diraetor,  !)•£•&••  ftuMureb  aad 
BB9l&Mrlag;  tha  Oapntr  OaAar  faecataxy  of  Dafaaaa  (Legiatiea); 
tba  ftaaiita&t  Saerataxy  of  Oafaasa  (Coaaaatft  eoatroX/ 
Cennaieatieaa,  aad  Zatalllga&oa) ;  tha  Xcmft  tha  Vavy;  tba  Mz 
toxea;  aaA  tha  Oiraetor  MvaaeaA  aaaaaxeh  Vxejaeta  hgaaoy 
Aoonaaat  la  tadarally  fuadad  tasaareb  aad  davaXopsaat  eaatax 
apoaaoriag  agraaaaats  vby  tba  fadazaXXy  faadad  raaaaxdb  aad 
daraX^aaat  eaataxa  aaad  aaaagaaaat  faaa.** 

Daaartaaat  of  tba  Ma^x  Poaitten.  Nonconcur.  Tha 
rcquiroBent  to  docuaant  tha  contracting  offlear'a  declaion  as  to 
whatbar  or  not  payment  of  any  faa  is  appropriate  already  exists 
within  Oafanse  Federal  Acquisition  Regulation  Supplement 
315.972(b)(1).  This  documentation  is  made  a  part  of  the  price 
negotiation  memorandum  required  by  Federal  Acquisition  Reflation 
IS.aos.  The  information  required  to  determine  the  need  for  a 
fee,  and  the  resulting  analysis,  would  necessarily  include 
business  sensitive  information  ^ieh  should  not  be  released  to 
the  public.  Inclusion  of  such  information  in  the  sponsoring 
agreement,  as  recommended,  would  violate  the  restrictions  placed 
on  such  information  and  would  serve  no  purpose.  The  factors 
which  are  considered  in  determining  tdxether  a  faa  should  be  paid 
are  clearly  established  in  Defense  Federal  Acquisition  Regulation 
St^plement,  and  the  documentation  of  the  decision  is  already 
required  to  be  included  in  the  price  negotiation  memorandum. 

"2.  Wo  xacranoad  that  tba  daxviea  Aoqnisition  txaeutivas 
aad  the  oireetex,  Advaaoad  Rasearob  Fxojaets  imaaoy,  establish 
procedures  for  ooatraetiag  effiears  tO) 

a.  Zaelude  a  aaaagamsat  faa  eXausa  in  each  fadaraXXy 
fumded  reseazeh  aad  developmant  eaatax  eoatraet  that  requires 
federaXXy  funded  rasearob  aad  dsvalopasnt  eaatsxs  to  justify 
managemoat  fae  aaods  ia  aecoxdaaea  with  criteria  eoataiaad  in 
Defense  Federal  Aoquisitioa  Regulation  Bapplamaat  2X5.972, 
"Hodifiad  Weighted  auidalinaa  Matbod  for  Woaprof it 
Oxgaaisations".  Managemeat  taes  should  be  justifiad  on  all 
eoatraet  aetioas  raquixiag  cost  aaalysis  aad  ia  no  ease  lass  thaa 
aaaually.  The  aaaual  fae  requests  abeuld  iaelude: 

(X)  A  deaoriptiea  of  each  faa  aspeasa. 

(2)  A  statameat  why  tba  fee  is  met  obargaabla 
uader  existing  cost  guideliaas. 

(X)  ha  asplaaatioa  of  tba  beaafits  of  iaeuzriag 
aaob  fee  ejcpanae  to  both  tba  federally  funded  rasearob  aad 
dovalepment  eoatar  aad  tba  spoasor. 

(4)  Aa  annual  report  oa  the  aetual  use  of  prior 
yaar  faa  awards. 
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b.  OatMBia*  vtothar  prior  jnt  faos  vara  aaad  la 
aeeerdaaea  vith  approvad  faa  ragnaata  mad  raduea  autheriaad  faaa 
for  Baai^aadad  balaaoaa. 

e.  larfota  aa  aaaual  eparatiag  epela  aaalysla  to 
dataralaa  fadorally  fuadad  raaaareli  aad  davalopaaat  oaatar 
aaaagaaaat  faa  aaada. 

d.  aaaaas  altaraatlvaa  to  tha  award  of  faaa,  aneli  aa 
advaaea  faadiag  arraagaaaats,  eontraetual  guaraataaa  for 
eoatlagaaelaa,  provldiag  Oovaraaaat  faeilltias  or  aqaipaont,  or 
othara  aad  aaa  altaraatlvaa  vbara  aora  aooaoaloal." 

Paaartaaat  of  tha  aavv  Poaitloa. 

KaeoBBaadatloB  2. a.  Honconcur.  It  would  aarva  no 
purpoaa  to  Includa  in  a  contract  the  raguireaent  to  aubalt  faa 
justification  because  fee  la  negotiated  prior  to  award  of  the 
contract.  Additionally,  Federal  Acguiaition  Regulation  15.903(e) 
specif ically  states  "The  contracting  officer  shall  not  require 
any  perspective  contractor  to  sutaiit  details  of  its  profit  or  fee 
objective  but  shall  consider  them  if  they  are  submitted 
voluntarily."  Federal  Acquisition  Regulation  IS. 903(b)  already 
requires  that  the  contracting  officer  cosq>ly  with  agen^ 
guidelines  in  developing  prenegotiation  objectives  for  fee 
whenever  a  contract  action  is  based  on  cost  analysis.  The 
requirement  to  prepare  annual  fee  requests  would  not  only  violate 
Federal  Acquisition  Regulation  IS. 903 (a),  it  would  only  be 
aeaaingful  if  fees  were  negotiated  annually.  This  annual 
requiraaent  for  negotiation  of  fees  would  prevent  the  use  of 
long-'toxB  agreements,  which  is  a  basic  part  of  the  policy  for 
establishing  Federally  Funded  Research  and  Development  Centers 
stated  in  Federal  Acquisition  Regulation  35.017(a)(4).  The  long 
term  contractual  relationship  is  Intended  to  provide  stability 
and  continuity  necessary  to  attract  high  quality  personnel  to  the 
Federally  Funded  Research  and  Development  Center.  The  use  of 
annual  contracts  would  abandon  this  policy  and  create  an 
environment  that  would  haigter  the  conduct  of  major  research 
projects  which  could  not  be  completed  in  one  year.  It  also 
introduces  the  instability  associated  with  any  delays  in 
providing  funds  and  authorizing  work  associated  with  the  contract 
renewal  cycle. 

BaeoaneBdatioa  2.b.  Nonconcur.  This  recoamendation  to 
determine  whether  prior  year  fees  were  used  in  accordance  with 
approved  fee  requests  doss  not  offer  any  remedy.  If  a  prior 
year's  fee  was  used  for  some  expense  considered  Inappropriate, 
then  it  does  not  mean  the  current  tee  request  is  inappropriate. 
Each  fee  request  must  stand  on  its  own  merits,  tdiether  it  is  dene 
annually  or  every  five  years.  Information  on  past  year's  fee 
expenditures  is  useful  in  predicting  the  amount  of  costs  that  are 
repetitive  (ordinary)  expenses,  but  this  information  is  readily 
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availabl*  In  audits  of  incurred  costs  and  the  retained  earnings 
plan,  required  by  Federal  Acquisition  Regulation  3S.017*>l(c)  (3) . 
Once  again,  this  all  binges  on  the  assuiqptlon  that  a  fee  request 
is  sutaitted.  Further,  the  aethod  for  detemlning  fee  objectives 
is  set  forth  in  Defense  Federal  Acquisition  Regulation  Supplement 
215.971,  as  prescribed  by  Defense  Federal  Acquisition  Regulation 
Supplenent  215.972(b)(2)  and  Federal  Acquisition  Regulation 
15.903(b). 


ReeeaaeBdatlen  2.0.  Honconcur.  This  reconaendation  is 
only  useful  if  fees  are  negotiated  annually.  As  discussed  in  the 
response  to  Recomnendatlon  2. a.,  the  use  of  an  annual  contract 
does  not  coaply  with  the  stated  policy  for  Federally  Funded 
Research  and  Developaent  Centers  set  forth  in  Federal  Acquisition 
Regulation  35.017(a)(4). 

ReeeaaeBdatlen  2.d.  Nonconcur.  As  discussed  in  the 
response  to  "Considering  Fee  Alternatives"  (page  25,  paragraph  3 
of  the  report),  advance  funding  arrangements  do  not  save  money, 
contingent  liability  is  not  fully  covered  by  standard  termination 
clauses  and  development  of  special  clauses  would  require 
budgeting  and  funding  to  cover  the  contingent  liabilities,  and 
the  provision  of  facilities  and  equipment  by  the  Government  is 
more  expensive  and  places  greater  liability  on  the  Government. 

Advance  funding  requires  that  100*  of  the  working  upital 
needs  be  paid  out  up  front.  This  means  the  Government  incurs 
interest  on  the  debt  of  establishing  the  pool  from  the  first  day 
of  the  contract,  under  normal  cost-reimbursement  payment 
methods,  the  contractor  finances  his  working  capital  from 
retained  earnings  (which  already  exist)  and  finances  any 
temporary  shortfall  in  working  capital.  This  results  in 
something  less  than  lOOt  of  the  working  capital  being  financed 
for  something  less  than  the  full  performance  period,  therefore, 
less  interest  expense  is  incurred.  In  addition,  Government 
disbursement  of  funds  takes  place  after,  not  before,  performance, 
thereby  reducing  interest  expense  on  Government  borrowing. 

Contingent  liabilities  due  to  cancellation  of  sponsorship 
are  not  completely  covered  by  the  cancellation  of  the  contract. 
For  example,  interest  on  flnraclng  of  working  capital  axpexises 
during  the  settlement  negotiations  are  not  covered  and  cannot  be 

a  part  of  any  settlement  agreement  amount.  If  there  were 
special  clauses  negotiated  to  cover  contingencies,  they  would 
have  to  be  funded  as  a  part  of  the  termination  liability  of  the 
contract. 

The  provision  of  facilities  and  equipment  by  the  Government 
necessitates  the  immediate  expenditure  of  funds  to  cover 
acquisition  cost  versus  the  charging  of  acquisition  cost  as  a 
part  of  depreciation  expense  in  the  overhead  account.  Fujrther, 
if  the  Government  provides  the  facilities  and  equipment,  then  the 
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Govcmaent  is  rssponsibls  for  Bsintainlng  sdalnlstrative  records; 
aaintaining  tlia  aquipaent;  any  perforaance  delays  resulting  fron 
eguipssnt  non-availability,  risk  of  loss  or  daaage,  and  disposal 
costs.  While  most  of  these  costs  are  allovable  expenses,  they 
Bust  be  charged  to  overhead,  which  aeans  the  cost  is  spread  over 
the  entire  cost  base  and  acquisition  cost  must  be  aaortized  over 
the  useful  life  of  the  aquipaent  or  facility  (as  required) .  This 
results  in  lower  interest  charges  and  the  potential  sharing  of 
costs  with  non-govemaent  sponsors  of  work. 

rxaDXKo  c.  cohtucts  or  zansxsT  zssoss  (tmb  34) 

Pace  34.  raracranh  3i  eoatraetine  Officer  evaralobt. 

"Conflict  of  Interest  provisions  siailar  to  those  in  the 
contract  for  CNA  [Center  for  Naval  Analyses],  but  also  requiring 
the  reporting  of  any  use  of  aarketing  consultants,  should  be 
included  in  all  FFSOC  [Federally  Funded  Hesearch  and  Developaent 
Center]  contracts." 

Paoartaent  of  the  Haw  Tesition:  Concur  in  principle.  The 
Organizational  Conflict  of  Interest  clause  currently  contained  in 
the  Navy's  contract  with  the  Center  for  Naval  Analyses  requires 
reporting  of  uoy  potential  conflicts  of  interest.  The 
requireaent  for  reporting  use  of  aarketing  consultants  is 
unnecessary  since  any  potential  conflict  of  interest  posed  by 
their  use  (i.e.,  aarketing  consultants)  aust  be  identified  in 
accordance  with  existing  Organizational  Conflict  of  Interest 
clause  requireaents. 

Pace  36.  Paraoraoh  4»  Awareness  of  FFKDC  rFederallv  Tunded 
Nesearcli  and  Developaent  center!  Financial  Affiliations. 

"Contracting  officers  were  not  aware  of  the  financial 
affiliations  of  the  FFRDCs  [Federally  Funded  Research  and 
Developaent  Centers],  the  FFRDC  [Federally  Funded  Research  and 
Developaent  Center]  trustees,  or  the  FFRDC  [Federally  Funded 
Research  and  Development  center]  eBq>loyees." 

Departaent  of  the  New  Position;  To  clarify,  the  Center  for 
Naval  Analyses  is  required  to  collect  financial  disclosure 
inforaation  in  accordance  with  their  Depaurtaent  of  the  Navy- 
approved  Conflict  of  Interest  policy.  Although  this  inforaation 
is  not  currently  provided  to  the  Contracting  Officer,  the 
inforaation  is  available  if  needed.  Financial  disclosure 
inforaation  will  be  provided  on  an  annual  basis  as  a  requireaent 
of  the  Navy's  new  Federally  Funded  Research  and  Developaent 
Center  contract. 
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P*ti0  37.  taraoraph  3t  trustM  Xfflli«tlon»  and  CoBtliet*  of 
IntTMt  tolicUa. 

■Contracting  ofticors  for  9  of  lO  FFROCs  [Fodarally  Pundad 
RoMarch  and  Davclopaant  Centara]  agraad  that  individuala 
aianiltaneoualy  sarvlng  on  the  board  of  an  PFRDC  [Federally  Funded 
Rsaearch  and  Oavelopaent  Center]  and  the  board  of  a  aajor  defense 
contractor  could  pose  a  conflict  of  Interest,  but  were  personally 
not  aware  of  the  affiliations  of  the  FFRDC  [Federally  Funded 
Research  and  Oavelopaent  Center]  trustees.  Our  review  of 
anetings  of  Boards  of  Trustees  and  discussions  with  FFROC 
(Federally  Funded  Research  and  Oavelopaent  Center]  officials 
showed  that,  in  at  least  six  instances,  iiulividual  trustees 
recused  theaselvea  froa  aeetings  because  of  possible  conflicts, 
our  review  of  trustee  affiliations  disclosed  28  instances  of 
individuals  idto  were  siaultaneously  serving  on  the  Boards  of 
FFROCs  [Federally  Funded  Research  and  Oavelopaent  Centers]  and 
aajor  defense  contractors.  Trustees  also  had  significant 
affiliations  with  other  nonprofit  organizations,  including  other 
FFROCs  [Federally  Funded  Research  and  Developaent  Centers],  which 
bad  aajor  contracts  with  the  DoD  (Oepartaent  of  Defense]. 
Froeuring  contracting  officers  should  be  aware  of  trustee 
affiliations  for  their  respective  FFRDCs  [Federally  Funded 
Research  and  Oavelopaent  Centers].* 


Oepartaent  of  the  Raw  Fesitioai  Concur.  The  Navy's 
contract  with  the  Center  for  Naval  Analyses  requires  disclosure 
of  any  potential  conflicts  of  interest. 


t«<a.  38.-Faregraph  8i  FFROC  IFedertllv  Funded  Research  and 

Bevelopaent  Centerl  suseentlbilltv  to  eonfliot  of  Interest 


"...000  [Oepartaent  of  Defense]  sponsors  should  require 
contractually  that  all  FFROCs  [Federally  Funded  Research  and 
Developaent  Centers]  establish  procedures  for  eaployees  in 
executive  and  research  positions  to  file  annual  disclosures  of 
personal  financial  interests." 

Oepartaent  of  the  New  Fositieni  Concur.  This  provision  is 
a  part  of  the  Center  for  Naval  Analyses'  Oepartaent  of  the  Navy- 
approved  conflict  of  Interest  Policy. 

3S.  ParsarsBh  4»  Dlselesinq  Investaents  or  Contributions. 

"We  believe  that  the  DoO  [Oepartaent  of  Defense]  sponsors 
should  include  a  provision  in  the  FFROC  [Federally  Funded 
Research  and  Developaent  Center]  contracts  that  requires  the 
FFRDCs  [Federally  Funded  Research  and  Developaent  Centers]  to 
report  their  investaents  in  and  contributions  froa  non-Covemaent 
organizations." 
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Final  Report 
Reference 


Revised  in 
final  report 
to  say  "The 
Navy's 
payment 
.  .  .  was 
incorrect. " 


I>*partai«Bt  of  Wavy  Toaltlont  Concur.  The  Department  of 
the  Navy  will  include  this  requirement  in  the  Organizational 
Conflict  of  Interest  clause  in  the  Navy's  new  Federally  Funded 
Research  and  Development  Center  contract. 

Face  3».  Faraoraph  3t  contraetlaa  Officer  Views  of  Potential 
CoBfliets  of  Interest. 

"All  FPRDCs  [Federally  Funded  Research  and  Development 
Centers]  should  be  required  to  communicate  to  the  contracting 
officer  any  use  of  marketing  consultants  and  actual  or  potential 
conflicts  of  interest  involving  their  operations." 

Department  of  the  Haw  Foeitieni  Concur.  Under  the  Navy's 
current  Federally  Funded  Research  and  Development  Center 
contract,  the  Center  for  Naval  Analyses  is  required  to  report  all 
potential  conflicts  of  interest  to  the  contracting  Officer. 

Face  Z9.  Paragraph  S:  Froieet  Sponsor  Review  for  Conflicts  of 
Interest. 

"contracting  officers  should  require  sponsoring  program 
officials  to  review  all  FFRDC  [Federally  Funded  Research  and 
Development  Center]  procurement  actions  in  accordance  with  FAR 
[Federal  Acquisition  Regulation]  subpart  9.5  and  to  notify  the 
contracting  officer  immediately  of  any  potential  conflicts 
identified." 

Department  of  the  Waw  Fositiont  Concur.  We  agree  that 
sponsoring  program  officials  should  review  assignment  of  tasks  to 
Federally  Funded  Research  and  Development  Centers  for  potential 
conflicts  of  interest.  This  requirement  will  be  part  of  the 
sponsor  documentation  in  the  Navy's  new  Federally  Funded  Research 
and  Development  Center  contract. 

Page  40.  Paragraph  2t  incorporation  of  CWA.  Incorporated. 

"The  Navy's  payment  of  incorporation  fees  for  CNA, 
Incorporated  may  have  limited  the  independence  of  CNA  [Center  for 
Naval  Analyses] . " 

Department  of  the  Waw  Position;  Nonconcur.  The  Inspector 
General  has  provided  no  explanation  of  or  rationale  for  the 
conclusion  that  the  payment  of  CNA,  Incorporated's  incorporation 
fees  limits  the  Center  for  Naval  Analyses'  independence. 
Incorporation  fees  are  an  item  of  cost  that  may  be  reimbursable 
under  certain  conditions.  Reimbursing  that  particular  cost 
should  no  more  limit  the  Center  for  Naval  Analyses'  independence 
than  reimbursing  any  other  allowable  cost.  As  the  draft  audit 
report  indicates,  Office  of  Management  and  Budget  Circular  A-122, 
which  provides  cost  principles  for  nonprofit  organizations, 
permits  agencies  to  approve  organization  costs  such  as 
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incorporation  fees.  Th«  anandnent  to  A-122  quoted  by  the  draft 
audit  report  ("Expenditures,  such  as  incorporation  fees.  .  .  .in 
connection  with  the  establishaent  of  an  organization,  are 
unallowable  except  with  prior  approval  of  the  awarding  agency."} 
becane  effective  on  8  July  1980.  The  Office  of  Manageaent  and 
Budget  explained  in  the  Federal  Begister  notice  that  its  coverage 
of  orgemization  costs  was  amended  "to  provide  that  organization 
costs  may  be  allowable  vtien  approved  in  writing  by  the  awarding 
agency."  There  was  no  indication  or  concern  expressed  that,  by 
allowing  agencies  to  reimburse  organization  fees,  the  nonprofit 
organization  would  somehow  lose  its  independence.  The  draft 
Inspector  General  report  also  cites  Federal  Acquisition 
Regulation  31.205-27  idiich  states  that  the  costs  of  organizing  or 
reorganizing  a  corporate  structure  are  unallowable.  Federal 
Acquisition  Regulation  31.205-27,  however,  (as  the  rest  of 
Federal  Acquisition  Regulation  Subpart  31.2}  applies  to  contracts 
with  commercial  organizations.  Federal  Acquisition  Regulation 
Subpart  31.7  applies  to  contracts  with  nonprofit  organizations, 
and  Federal  Acquisition  Regulation  31.702  specifically  provides 
that  Office  of  Hanagement  and  Budget  Circular  A-122  sets  the 
principles  for  determining  costs  applicable  to  nonprofit 
organizations.  Office  of  Hanagement  and  Budget  Circular  A-122, 
as  explained  above,  allows  agencies  to  approve  organization  costs 
in  advance. 

48.  Paragraph  3;  Ineernoratien  of  CHA.  Incorporated. 

■In  a  Hay  22,  1990  letter  to  the  Chief  of  Naval  Operations, 
the  Hudson  Institute  notified  the  Navy  of  its  intention  to 
terminate  its  management  of  CMA  [Center  for  Naval  Analyses] .  The 
Navy,  instead  of  coiiq>eting  for  a  new  management  agent,  proceeded 
to  award  a  noncompetitive  contract  to  CNA,  Incorporated,  a  new 
nonprofit  corporation  formed  to  operate  CNA  [Center  for  Naval 
Analyses] ." 

Pspartment  of  the  New  Position!  Nonconcur.  As  stated  in 
the  Department  of  the  Navy's  prior  response  of  9  Augxist  1993  to 
the  Inspector  General's  draft  audit  report  of  23  Harcb  1993 
(Project  No.  lCH-5012.02} ,  Federal  Acquisition  Regulation  35.017- 
2(h}  provides  for  management  of  Federally  Funded  Research  and 
Development  Centers  by  private  corporations.  When  the  Hudson 
Institute  relinquished  management  of  the  Center  for  Naval 
Analyses  in  1990,  there  was  no  need  for  the  Navy  to  seek  a  new 
management  agent.  A  new  management  agent  already  existed, 
namely.  The  CNA  Corporation.  It  would  have  been  neither 
necessary  nor  reasonable  for  the  Navy  to  pursue,  and  arbitrarily 
atteipt  to  Impose,  some  other  outside  source  of  management  for 
the  Center  for  Naval  Analyses.  Such  atteiqpts  would  have  served 
only  in  Inserting  an  unnecessary  layer  of  administration  and 
cost.  Further,  it  is  questionable  if  such  an  atteaq>t  could  have 
even  been  feasible;  once  the  Center  for  Naval  Analyses  had 
incorporated  as  an  autonomous  organization,  it  was  under  no 
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obligation  to  accept  outside  unageaent.  Xanageaent  of  a 
Federally  Funded  Research  and  Develoinent  Center  by  a  private 
corporation  (even  if  that  corporation  equates  to  the  Federally 
Funded  Research  and  Developaent  Center  itself)  is  neither 
i^roper  nor  illegal.  In  fact,  private  corporations  are  the 
structure  of  the  bast  aajority  of  business  entities  in  Aaerica. 

>ags_41,  garaoraph  li  Justificatlen  for  Saving  an  iBoerengstlM 

Fees. 


"The  Navy  never  adequately  docusented  its  reasons  for  not 
pursuing  conpetition  for  a  new  aanagenent  agent." 

Pepartaeat  of  the  Raw  Fositioa.  Nonconcur.  Even  if  true, 
there  is  no  recpiiresent  in  Office  of  Hanageaent  and  Budget 
Circular  A>122  that  there  be  any  competition  or  docuaentation  of 
lack  of  competition  before  approving  the  expenditure  of 
organization  fees.  It  should  also  be  noted  that  contracts  to 
establish  or  aaintain  the  services  provided  by  the  Center  for 
Naval  Analyses  are  permitted  to  be  awarded  without  full  and  open 
cospctition  in  accordance  with  10  O.S.C.  Section  2304(c)(3). 

The  reasons  for  noncompetitive  award  of  the  contract  to  The 
CNA  Corporation  were  adequately  and  accurately  set  forth  in  the 
Justification  and  Approval  for  other  than  full  and  open 
coipetitlon  and  approved  in  accordance  with  appropriate  statutory 
requirements.  It  was  determined,  prior  to  approval  of  the 
Justification  and  Approval,  by  both  the  sponsor  and  the  prior 
Center  for  Naval  Analyses  management  contractor,  that  the  Center 
for  Naval  Analyses  possessed  the  capability  to  manage  its  own 
Federally  Funded  Research  and  Development  operations  without 
outside  control.  The  Inspector  General  has  not  disclosed  any 
area  where  the  Center  for  Naval  Analyses'  self-management  has 
resulted  in  increased  costs  or  a  reduction  in  quality.  The 
Center  for  Naval  Analyses  can  be  reimbursed  for  allowable  costs 
related  to  maintenance  of  their  corporate  structure.  Therefore, 
the  introduction  of  an  outside  xumagement  organization,  whether 
through  competition  or  non-competitive  procedures,  would  result 
in  in^eased  costs  and  bureaucracy  in  an  already  cumbersome  and 
complex  process.  It  is  unclear  what  benefits,  if  any,  would  be 
realized  from  the  award  of  a  management  contract.  Since  the  non- 
co^wtitive  award  to  the  Center  for  Naval  Analyses  is  authorized 
by  statute  and  has  resulted  in  lower  costs  and  effective 
management  of  the  Federally  Funded  Research  and  Development 
Center,  there  is  no  reason  to  take  actions  beyond  those  already 
taken  by  the  Navy. 
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T«a»  43.  Paraarmah  3i  >DBrov«l  ef  latTfPifgMaBfail  PTMimal 
Act  XpPBlntaanf . 

*w«  askad  DoD  [Departaant  of  Dafansa]  contracting  officers 
for  the  DoD  [Dapartaant  ef  Defense]  FVKDCs  [Federally  Funded 
Research  and  Developaent  Centers]  lAether  they  were  aware  that 
esployees  from  their  FFRDCs  [Federally  Funded  Research  and 
Devel^nant  Centers]  were  brought  into  the  Govemaent  under  IFA 
[Intergovemaental  Personnel  Act]  appointaents  and  whether  they 
reviewed  and  approved  appointaent  requests.  All  of  the 
contracting  officers  stated  that  they  had  not  been  involved  in 
approval  of  the  requests.  ...Contracting  officers  should  be 
inforaad  of  IPA  appointaents  of  DoD  [Departaent  of  Defense]  FFRDC 
[Federally  Funded  Research  and  Developaent  Center]  personnel  and 
their  positions  upon  return  to  the  FFRDC  [Federally  Funded 
Research  and  Development  Center]." 

Departaent  of  the  Haw  Positiont  concur.  Contracting 
officers  for  Federally  Funded  Research  and  Development  Center 
contracts  should  be  inforacd  of  proposed  Intergovernmental 
Personnel  Act  assignments  (whether  by  appointaent  or  detail)  of 
eigiloyees  of  Federally  Funded  Research  and  Development  Centers. 

Pace  44.  Paragraph  2t  Including  IPA  flateraevemaental  Personnel 

Act!  Salary  Pavaents  Under  FFRDC  fFederallv  Funded  Research  and 

Oevelopaent  Centerl  Funding  Ceilings. 

"Reimbursements  of  salary  and  benefits  ef  FFRDC  [Federally 
Funded  Research  and  Development  Center]  personnel  on  IPA 
[Intergovernmental  Personnel  Act)  assignments  with  DoD 
[Department  of  Defense]  organixatlons  should  be  included  under 
the  funding  ceilings  loosed  by  Congress  on  the  FFRDCs  [Federally 
Funded  Research  and  Developaent  Centers].  The  teras  of  the  IPA 
[Intergovernmental  Personnel  Act]  agreeaents  between  the  FFRDCs 
[Federally  Funded  Research  and  Developaent  Centers]  and  DoD 
[Departaent  of  Defense]  provided  that  the  FFRDCs  [Federally 
Funded  Research  and  Development  Centers]  would  continue  to  pay 
the  salaries  and  benefits  of  FFRDC  [Federally  Funded  Research  and 
Developaent  Canter]  esqiloyees  on  IPA  [Intergovernmental  Personnel 
Act]  assignments  to  DoD  [Departaent  of  Defense].  ...  The 
Director,  Defense  Research  and  Engineering,  who  is  responsible 
for  establishing  the  funding  ceiling  for  each  DoD  [Departaent  of 
Defense]  FFRDC  [Federally  Funded  Research  and  Development  Center] 
and  Bonitoring  execution  by  each  FFRDC  [Federally  Funded  Research 
and  Developaent  Center]  sponsor,  bad  not  issued  guidance  in  the 
DoD  [Departaent  of  Defense]  FFRDC  [Federally  Funded  Research  and 
Development  Center]  Management  Plan  for  the  FFRDC  [Federally 
Funded  Research  and  Development  Center]  sponsors  to  include  the 
IPA  [Intergovernmental  Personnel  Act]  salary  rclabursements  under 
the  funding  ceilings." 
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D«Dart»«Bt  of  Mmvt  gogitieai  Koneoncur.  The  purpose  of 
the  Xntergovcmaental  personnel  Act  is  to  fseilitate  the 
te^;)orary  asslgnaent  of  personnel  between  the  Federal  GovemBent 
and  state  and  local  govemaents,  institutions  of  higher 
education,  and  other  certified  eligible  organizations. 

Assignments  under  the  Act  are  to  be  made  for  work  of  sutual 
concern  to  the  parties  Involved  that  will  he  beneficial  to  both 
and  serve  a  sound  public  purpose.  Nhen  an  individual  is  assigned 
to  the  Department  of  Defense  on  an  Intergovernmental  Personnel 
Act  assignment,  that  individual  is  acting  as  a  Government 
employee,  and  is  subject  to  certain  Federal  laws  and  regulations, 
such  as  those  governing  conflict  of  interest,  sulaission  of 
financial  statement,  political  activity,  and  disclosure  of 
confidential  information.  Mhile  on  assignment  to  the  Department 
of  Defense,  the  employee  of  the  Federally  Funded  Pesearch  and 
Development  Center  would  be  performing  work  on  behalf  of  the 
Government,  rather  than  the  Federally  Funded  Research  and 
Development  Center.  Therefore,  the  salary  reimbursement  to  the 
individual's  employer  pays  for  work  performed  for  the  Government 
that  would  not  be  appropriate  for  assignment  to  the  Federally 
Funded  Research  and  Development  Center.  He  believe  it  would  be 
inappropriate  to  Include  the  salary  reimbursement  under  the 
Federally  Funded  Research  and  Development  Center  funding  ceiling. 
In  addition,  to  do  so  would  unnecessarily  restrict  the  stipport 
which  could  be  funded  for  tasks  appropriate  for  performance  by 
the  Federally  Funded  Research  and  Development  Center. 

gage  44.  Faraoraph  Conclusiont 

■DoD  (Department  of  Oefiuise]  contracting  officers  believed 
that  the  potential  for  conflicts  of  interest  at  DoD  (Department 
of  Defense]  FFRDCs  (Federally  Funded  Research  and  Development 
Centers]  was  minimal  and,  therefore,  did  not  place  emphasis  on 
the  identification  of  conflicts  of  interest.  The  contracting 
officers  primarily  relied  on  project  sponsors  and  the  FFRDCs 
(Federally  Funded  Research  and  Development  Centers]  to  identify 
and  report  or  avoid  potential  conflicts  of  interest  even  though 
existing  guidance  and  contract  provisions  did  not  require  the 
project  sponsors  or  the  FFRDCs  [Federally  Funded  Research  and 
Development  Centers]  to  do  so.  FFRDC  [Federally  Funded  Research 
and  Development  Center]  trustees  and  employees  were  involved  in 
financial  affiliations  and  personnel  arrangements  under  XPA 
[Intergovernmental  Personnel  Act]  assignments  that  could  result 
in  conflicts  of  interest  violations.  Dnless  contracting  officers 
or  their  designated  representatives  maintain  awareness  of 
potential  conflicts  of  interest  situations  at  the  FFRDCs 
[Federally  Funded  Research  and  Development  Centers]  and  review 
and  monitor  potential  occurrences,  DoD  [Department  of  Defense] 
will  have  no  adequate  assurance  that  conflicts  of  interest  are 
being  avoided  or  identified." 
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(4)  Mqair*  CadaralXy  fnadad  raaMreh  ud 
^•▼•lopaaat  entars  to  oitabllsh  prooodaroo  for  oaployoos  la 
•xoeutlTo  sad  roooareb  pooitioao  to  file  oaaual  dioeleouxoo  of 
porooaal  fiaoaolal  iatorost. 

(5)  Boqairo  fodorally  fuadod  roooaroh  aad 
dovolopaoat  oaators  to  report  tboir  laoootaoats  la  aad 
eeatrJiutloaa  fre«  aoa-ooaaraaoat  orgaaliatleaa. 

e.  Bovlov  zatargovoraaaatal  Poraeaaal  &ot  appolataoata 
for  all  OoD  [Dapartaoat  of  Dofoaso]  fodarally  fuadod  rosoaroh  aad 
davolopaoBt  ooator  porsonaol  for  potoatlal  eeaf lleta  of 
latoroot." 

PdPirftfBt  9f  WITT  FfffitlMI 

BoeoBBOBdatlea  l.a..  Concur.  A  atateaent  to  this 
effect  la  included  in  the  task  docuaentation  for  iapleoentation 
in  the  Navy's  planned  new  Federally  Funded  Research  and 
Oevelopaent  Center  contract. 

NecoBnendatioB  l.b. ti>.  concur  in  principle. 
Contracting  Officers  should  be  required  to  include  an 
Organizational  Conflict  of  Interest  clause  in  all  Federally 
Funded  Research  and  Development  Center  contracts.  The  included 
clause  should  require  the  Federally  Funded  Research  and 
Development  Center  to  report  any  potential  conflicts  of  interest 
And  actions  taken  to  avoid  such  conflicts;  require  the  Federally 
Funded  Research  and  Development  Canter  to  report  any  potential  or 
actual  violations  of  the  conflict  of  interest  provisions;  and 
contain  language  vbidi  provides  that  the  Contracting  officer  may 
take  actions,  up  to  and  including  contract  termination,  for 
violation  of  any  of  the  conflict  of  interest  provisions  of  the 
contract.  Such  a  clause  is  already  in  place  in  the  current 
contract  with  the  Center  for  Naval  Analyses.  However,  this 
recommendation  as  written  is  not  practical.  It  would  require  a 
clause  in  contracts  requiring  Federally  Funded  Research  and 
Development  Centers  to  comply  with  the  certification  requirements 
of  Federal  Acquisition  Regulation  9.507.  Federal  Acquisition 
Regulation  9.507  requires  the  Inclusion  of  provisions  in  affected 
solicitations  notifying  each  offeror  that  marketing  consultant 
certifications  and  advisory  and  assistance  services 
certifications  will  have  to  be  submitted  if  it  is  notified  that 
it  is  the  apparent  successful  offeror.  All  of  this  occurs,  of 
course,  before  contract  award.  The  certificates  are  Intended  to 
Identify  potential  conflicts  of  interest  relating  to  use  of 
marketing  consultants  and  advisory  and  assistance  services. 

Since  the  Center  for  Naval  Analyses  is  required  by  its  existing 
Organizational  Conflict  of  Interest  clause  to  identify  all 
potential  conflicts  of  interest,  this  is  duplicative  effort  and 
not  necessary.  He  believe  that  the  intent  of  this  recommendation 
has  already  been  met. 
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BaeowBditloB  l.b.  f21.  Concur.  Rafor  to  rospons*  to 
Rocosmondation  l.b.  (1).  This  provision  is  alrsady  contained  in 
the  Organizational  Conflict  of  Interest  clause  in  the  Navy's 
contract  with  the  Canter  for  Naval  Analyses. 

RaoomaBdatloB  l.b.  131 .  Concur.  Refer  to  response  to 
Recoomendation  l.b.  (1).  This  provision  is  alraady  contained  in 
the  Organizational  Conflict  of  Interest  clause  in  the  Navy's 
contract  with  the  Canter  for  Naval  Analyses. 

UtOWBfBjltion  l.b.  C4) .  Concur.  The  Center  for  Naval 
Analyses  currently  has  such  procedures  in  place. 

RecoBseBdatloB  l.b.fS).  Concur.  This  provision  will 
be  included  in  the  Organizational  Conflict  of  Interest  clause  in 
the  Navy's  planned  new  contract. 

NOTE  ON  PCTARTMNNT  OF  THN  NAVY  TOSItIQN  ON 
aaeBMMwmafioMS  l.a.  and  l.b.t  While  the  Departaent  of  the  Navy 
concurs  in  principle,  izqpleaentation  of  these  recoamendations  aay 
require  the  prior  approval  of  the  Under  Secretary  of  Defense 
(Acquisition  and  Technology) ,  Director  of  Defense  Procurement,  in 
accordance  with  Defense  Federal  Acquisition  Regulation  Suppleaent 
201.304. 


ReeoaaeBdatioB  l.c.  Nonconcur  with  recoaaendation  as 
written.  Regulations  related  to  Intergovemaental  Personnel  Act 
assignaents  are  lapleaented  in  the  Departaent  of  the  Navy  by  the 
Office  of  Civilian  Personnel  Kanageaent.  Any  recommendation  to 
amend  or  revise  those  regulations  should  be  addressed  to  the 
Assistant  Secretary  of  the  Navy  (Kanpover  and  Reserve  Affairs) . 
Further,  Intergovemaental  Personnel  Act  assignments  (whether  by 
appointment  or  detail)  are  not  aade  under  the  Federally  Fiinded 
Research  and  Development  Center  contract. 

Personnel  regulations  could  be  revised  to  require  that  "Prior  to 
approval  of  an  Intergovernmental  Personnel  Act  assignaent  of  an 
employee  of  a  Federally  Funded  Research  and  Development  Center, 
the  Contracting  Officer  of  the  sponsoring  agency  aust  be  notified 
to  ensure  that  the  duties  to  be  performed  under  the 
Intergovemaental  Personnel  Act  assignment  pose  no  organizational 
conflict  of  interest  with  the  Federally  Funded  Research  and 
Development  Center."  The  Sovemaent  is  responsible  for  approving 
both  the  assignaent  of  individuals  under  the  Intergovernmental 
Personnel  Act  euid  for  assigning  work  to  those  aaq>loyees. 

Financial  disclosure  statements  of  prospective  assignees  are 
reviewed  by  agency  ethics  officials  prior  to  assignaent.  Once  an 
Individual  is  assigned  under  the  Intergovemaental  Personnel  Act, 
the  Federally  Funded  Research  and  Developaent  Center  has  no 
control  over  that  individual  in  teras  of  work  performance. 
Therefore,  it  is  unreasonable  to  attempt  to  relate  work  performed 
by  an  Intergovernmental  Personnel  Act  assignee  to  performance 
under  the  Federally  Funded  Research  and  Development  Center 
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coitc^act.  To  the  eicteat  that  the  Federally  Funded  Hueareb  and 
Deveiopaenrt  Center  night  he  aware  of  work  to  he  or  being 
perfomed  ^  an  intergevemaeotal  Perseaael  act  ansignee  vbicb 
would  pose  a  potential  conflict  of  interest  with  its  own 
operations,  the-Federally  Funded  Besearcb  and  Developnent  Center 
is  already  bound  by  the  Organizational  conflict  of  Interest 
clause  to  report  it  (refer  to  response  to  Secomnendation  l.b.}> 

■*24  ve  recosaend  that  the  haaistant  Seeratary  of  the  Xavy 
(haaeareh,  Oevaiopnaat  and  Aegoisition)  direet  the  offioa  of 
Kseal  Ssseareh  eoatraetiag  effioer  to  ^tain  reiaburseaant  froa 
tha  Canter  for  naval  Analyses  for  ineorporation  fees  paid  by  the 
■avy." 

Departaaat  ef  the  Wave  ■Positiont  ironconeur.  AS  discussed 
above,  office  of  Xanagaaent  and  Budget  Circular  A-132  allows 
agencies  to  approve  organization  costs  in  advance.  The 
oepartnent  of  the  Havy  did  approve  the  guestioned  expenditure. 
Since  the  costs  vere  an  allot^lc  cost  that  had  been  approved  and 
paid,  there  Is  no  authority  for  the  contracting  officer  to 
reqaira  their  return  unilaterally. 

■■3.  We  recMoaend  that  the  Oireetor,  Defaasa  kesearch  and 
Engineering  revise  the  ooO  coapartseat  of  befeasej  Federally 
Funded  Keseareh  and  Oevelopaent  Center  Kanageaent  Plan  to: 

a.  Exclude  federally  funded  research  and  developaant 
eenter  pereoanel  fron  assignent  to  SOO  CPepartnent  of  Defa&aej 
pgeitiens  uader  Xatargovemmental  FersonaeX  Act  appointaisats  that 
involve  oversight  or  asnageaent  respensibllitiaa  ever  a  federally 
funded  research  and  develoj^aat  eenter* 

b.  include  all  peyaants  to  federally  funded  raseareb 
and  develepaeht  center  s^pleyece  on  intergoversnental  Farseimel 
Act  asslgnaents  to  OeO  (Departaent  ef  Dafeasa}  under  the  funding 
ceiXlnge  iaposed  by  congress.** 

peeartaaat  of  the  Havy  Positten* 

EeeenaeBdatlen  3. a.  Concur. 

Eeaoasflndstion  ^^b.  Konconcur.  Work  being  perforroed 
on  mtergovemaental  Personnel  Act  assignBCnts  is  being  perfexised 
on^  behalf  of  the  eovemsent,  not  the  Federally  Funded  Eesearcb 
and  Oevelepnent  Center,  and  is  not  work  which  should  be  assigned 
to  a  Federally  Funded  Besearcb  and  Developaiant  Center. 

Therefore,  the  recoBaendation  to  include  these  funds  in  the 
Federally  Funded  Sesearch  and  Oevelqpaent  Center  ceiling 
unreasonably  restricts  the  support  which  can  be  funded  for  tasks 
appropriate  for  performance  a  Federally  Funded  Sesearch  and 
Oevelc^ent  center. 
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Appendix  8. 

Criteria  For  Using  DoD  [Department  of  Defense] 

Federally  Funded  Research  and  Development  Centers 

Management  of  PPRDC  (Federally  Funded  Research  and  Development 

Center]  Work 

"Sponsors  and  FFRDC  [Fsdsrally  Fundad  Resaarcb  and 
Davelopaent  Center]  managenent  Infonially  discussed  and  agreed  on 
tbe  tastings  assigned  to  the  FF1U)Cs  [Federally  Funded  Research 
and  Davelopaent  Centers],  the  stataaents  of  work,  and  the 
estlaatad  cost  to  perfora  the  work.  Sponsors  also  determined 
that  tastings  were  consistent  with  the  broad  mission  statement, 
and  that  in-house  personnel  and  non-FFRDC  [Federally  Funded 
Research  and  Development  Center]  contractors  were  not  available 
or  could  not  perform  the  work  effectively." 

Deoartaeat  of  the  Haw  PositioBt  Honconcur.  This  finding 
states  that  the  process  for  assigning  work  to  Federally  Funded 
Research  and  Development  Centers  was  an  informal  one  and 
therefore  inadequate.  Ne  contend  that  this  was  not  so  for  the 
Center  for  Kaval  Analyses  during  the  period  reviewed.  Since  that 
timeframe,  the  Department  of  the  Mavy  has  added  improvamenta  to 
the  formal  process  of  evaluation  and  review  to  ensure  that 
adequate  procedvires  for  assigning  work  to  the  Canter  for  Naval 
Analyses  now  exist.  Further,  we  restate  our  commitment  to 
continuing  to  Improve  these  procedures  through  the  next  Center 
for  Naval  Analyses  comprehensive  review  (to  be  completed  by  the 
end  of  the  third  quarter  of  the  fiscal  year) ,  Center  for  Naval 
Analyses  Policy  Council  direction,  and  initiatives  that  arise 
from  day-to-day  oversight  operations. 

j^pendix  D.  Summary  Bvalnation  of  Projects  Reviewed 


Department  of  the  Maw  Positiont  Nonconcur.  See  our 
specific  comments  in  the  response  to  Finding  A  regarding  the 
issues  raised  by  the  listed  rationale  in  this  appendix. 

Appendix  X.  center  for  Naval  Analyses  Projeet  Details 

Page  72 >  Rationale 

Department  of  the  New  Poeltloni  Nonconcur.  See  our 
specific  comments  in  the  response  to  Finding  A  regarding  the 
issues  raised  by  the  listed  rationale  in  this  appendix. 
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g»fl»  ..m*.  g; T-Y  Pof ntlal  Banafita  «>«nltlBa 

frwi 

B«ooaB«adatioaa  B.l#  B.2,  sad  A.2  •  Honaonetary  benefit 
results  from  iaproved  conpliance  with  the  OFPP  [Office  of  Federal 
Procureaent  Policy]  and  FAR  [Federal  Acquisition  Regulation] 
policy  on  proper  and  effective  use  of  FFRDCs  [Federally  Funded 
Research  and  Oevelopaent  Centers]. 

Departaeat  of  the  Maw  Posltieat  Partially  concur.  The 
Departaent  of  the  Navy  agrees,  as  a  aatter  of  general  principle, 
that  iaproveaents  to  Federally  Funded  Research  and  Oevelopaent 
Center  aission  stateaents  and  proposed  project  docuaentation 
could  result  in  soae  nonaonetary  benefits.  However,  we  do  not 
concur  that  iaposing  a  requireaent  to  perfota  aarket  surveys 
would  be  beneficial.  As  we  have  previously  stated,  we  do  not 
believe  perforaing  the  cost  comparisons  described  in  the 
recoaaendation  is  an  adequate  basis  for  deteraining  Aether  in- 
bouse  resources  could  aore  effectively  aeet  the  special  research 
needs  of  a  sponsor  on  a  given  project.  He  contend  that  the 
essential  considerations  are  qualitative,  not  quantitative,  and 
include  such  things  as  depth  and  breadth  of  expertise  across  a 
broad  speetrua  of  defense  Issues,  objectivity  and  independence, 
quick  response  capability,  and  faailiarity  with  the  special 
research  needs  of  the  sponsor.  We  believe  that  this 
recommendation  would  not  result  in  a  nonaonetary  benefit,  but 
would  serve  to  add  delays  and  adainistratlve  burdens  to  an 
already  cuabersoae  process. 

SecoBBsadatioa  B.l.  -  Nonaonetary  benefit  results  from 
iaproved  justification  for  FFROC  [Federally  Funded  Research  and 
Oevelopaent  Center]  aanageaent  fees. 

Department  of  the  Maw  Pesitiont  Nonconcur.  The 
existing  policies  and  procedures  used  to  determine  fees  are 
sufficient  to  adequately  justify  need  for  and  determine  the 
amount  of  fees  to  be  paid  to  Federally  Funded  Research  and 
Development  Centers.  Consequently,  the  increased  docuaentation 
and  review  requirements  recoaaended  by  the  Inspector  General  add 
no  qualitative  benefits  and  result  in  increased  expenses  to 
perfora  the  efforts. 

ReeoaaeBdatioa  8.2.  -  $11.6  aillion  of  funds  and  an 
additional  $2.9  aillion  of  Navy  funds  annually  could  be  put  to 
better  use. 


Departaent  of  the  Naw  Fositiont  Nonconcur.  Most  of 
the  costs  Included  in  the  $11.6  aillion  savings  cited  are 
necessary  costs  of  doing  business  for  Federally  Funded  Research 
and  Development  Centers,  and  their  reiaburseaent  could  not  be 
eliminated  without  jeopardizing  the  continued  existence  of  the 
Federally  Funded  Research  and  Development  Centers.  The 

56 


120 


Department  of  the  Navy  Comments 


Goveriunent  has  no  inherent  or  legal  (contractual)  authority  to 
unilaterally  reduce  fees  or  to  specify  bow  fees  earned  Jay  the 
Federally  Funded  Research  and  Developaent  Center  can  be  used 
(absent  nonprofit  entity  liaitationsK  Therefore,  no  savings 
could  be  realized,  without  Federally  Funded  Research  and 
Developaent  Center  concurrence,  until  such  tiae  as  new  contracts 
are  issued  which  eliainated  fee  payaents.  Finally,  in  regards  to 
the  $2.9  aillion  associated  with  the  Kavy  for  the  increase  in  the 
Center  for  Naval  Analyses  fee,  the  benefits  received  froa  the 
increase  in  fee,  both  aonetary  and  benefits  due  to  reduced  cost 
and  perforaance  risk  to  the  Govemaent,  outweigh  the  perceived 
savings.  Additionally,  since  the  Govemaent  has  executed  a 
legally  binding  contractual  aodification  to  pay  the  increased 
fee,  there  is  no  aechanism  for  the  Govemaent  to  rescind 
unilaterally  the  authorized  Increase.  Further,  the  Inspector 
General's  statement  that  ”$2.9  alllion  could  be  avoided  annually" 
seeas  to  Indicate  an  assuaptlon  that  the  savings  attributed  to 
the  increased  fee  will  continue.  The  increase  was  included  for  a 
specific  purpose  and  is  not  scheduled  to  be  duplicated  beyond  the 
current  contract  period  (1  October  1990  -  30  September  1995) . 

Raeoaaeadation  c.l.a.  -  Nonmonetary  benefits  result  froa 
prevention  of  organizational  conflicts  by  requiring  timely 
evaluation  of  all  procurement  actions  by  program  and  contracting 
officials. 

Deoartaent  of  the  Raw  Position t  Concur.  Refer  to 
discussion  under  Finding  C,  Recommendation  l.a. 

Rseomaendatien  C.l.b.  >  Nonmonetary  benefits  result  from 
prevention  of  organizational  conflicts  of  Interest  by  requiring 
FFRDC  [Federally  Funded  Research  and  Developaent  Center] 
compliance  with  FAR  [Federal  Acquisition  Regulation]  and  contract 
requirements. 

Department  of  the  Raw  Positiont  Concur  in  part.  Refer 
to  discussion  under  Finding  C,  Recommendation  l.b. 

Recommendation  C.2.  -  Nonmonetary  benefits  result  from 
promoting  FfROC  [Federally  Funded  Research  and  Development 
Center]  Independence, 

Department  of  the  New  Position »  Nonconcur.  The 
Inspector  General  has  provided  no  explanation  for  the  claim  that 
payment  of  Center  for  Naval  Analyses'  incorporation  fees  by  the 
Navy  limits  the  Independence  of  the  Center  for  Naval  Analyses. 
Incorporation  fees,  if  approved  in  advance,  represent  an 
allowable  cost.  Reimbursing  that  cost  should  no  more  limit 
Independence  than  reimbursing  any  other  allowable  cost. 
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aMonratetien  C.3*  •>  Konaoiwtary  banaflts  rssult  fron 
prevsntlon  of  organizational  eonfllcta  of  intarast  by  axcluding 
aaaignnant  of  Fadarally  Fundad  Raaaarch  and  Davalopaant  Cantar 
paraonnal  to  ovaraight  of  Fadarally  Fundad  Raaaarch  and 
Davalopaant  Canters  and  pronotaa  eo^^lianea  with  Congreaaional 
funding  llBltations  on  Fadarally  Fundad  Raaaarch  and  Davalopaant 
Centers. 

Dapartaant  of  the  Raw  Foattioni  nonconcur.  As  discussed 
under  Finding  C,  work  parfozaad  under  an  Xntargovamaantal 
Personnel  Act  assignaant  would  be  parfotaad  on  behalf  of  the 
Govamaant,  not  the  Federally  Fundad  Research  and  Davalopaant 
Canter.  To  include  these  funds  in  the  Federally  Funded  Research 
and  Development  Center  ceiling  unreasonably  restricts  the  support 
tdiich  can  be  funded  for  tasks  appropriate  for  perforaance  by  a 
Federally  Funded  Research  and  Developaent  Center. 
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DEPARTMENT  OF  THE  AIR  FORCE 

WASHINGTON  OC 


OffCE  Of  TXC  ASSIST*?,?  SCCRCTART  iinw 

w  22  <994 

MEMORANDUM  FOR  DIRECTOR,  DEFENSE  RESEARCH  AND  ENGINEERING 

FROM;  SAF/AQX 

1060  Air  Force  Pentagon 
Washington  IX  20330-1060 

SUBJECT;  Draft  Proposed  Audit  Report  on  Contracting  Practices  for  the  Use  and 
Operations  of  DoD-Sponsored  FFRDCs  (Project  No.  lCH-5012) 

Thank  you  for  the  opportunity  to  contribute  to  a  consolidated  response  to  the 
subject  audit  report.  After  careful  review  of  the  complete  draft  proposed  audit  report,  we 
non-concur  with  all  three  findings  of  the  DoDlG.  The  report  ignores  the  intentionally 
unique  relationship  the  Services  have  with  Federally  Funded  Research  and  Development 
Centers  (FFRDCs)  which  is  well  established  in  regulation  and  recommends  changes  that 
would  alter  this  relationship.  The  Air  Force  has  always  managed  the  use  of  the  unique 
technical  capabilities  provided  by  the  FFRDCs  according  to  well  esublished  and 
documented  procedures.  These  procedures  are  continuously  reviewed  and  improved, 
most  recently  as  noted  in  attachment  one.  We  do  not  believe  that  any  additional  changes 
are  necessary.  The  HQ  AFMC/ENR  letter  at  attachment  one  and  the  HQ  USAF/XOXP 
letter  at  attachment  two  provide  specific  comments  on  the  report. 

Any  proposal  to  change  the  Service’s  relationship  with  FFRDCs-as  suggested  by 
the  entire  audit  report  at  hand-would  be  a  dramatic  change  in  the  way  the  U.  S. 
Government  intends  to  conduct  its  technological  business  activities.  Such  an  action  would 
require  changes  to  the  Federal  Acquisition  Regulation  and  other  DoD  policy.  Until  such 
direction  is  indicated  1  intend  to  make  no  changes  to  the  way  the  US  Air  Force  conducts 
business  with  its  FFRDC^s.  Your  stal’f  may  address  questions  to  Capt  Chris  Kinne  at  (703) 
697-8110. 


2  Attachments: 

1.  HQAFMOENRLtr 

2,  HQ  USAF/XOXP  Ltr 


Deputy  AssislXii  Sscretaiy 
(Management  Policy  &  Program  intB-.  /ci-., 
Assistant  Secretary  (Acquisition) 
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DEPARTMENT  OF  THE  AIR  FORCE 

MtAMUXtOV  ««  fOmCM  MATCWCLCeMtaMlO 
WHeMT-MTTCKtOX  Ml  *0«CS  MM.  OmO 


XIKOSAirDaX  for  SAF/AQXR  (Lt  Col  B«rriB9ten) 


UNOV  1994 


FROM:  RQ  AFMC/QIR 

4375  ChldlW  Rotdi  Suit*  « 

Vrlght-P«tt*r*on  AFB  OR  45433'>50QS 

SUBJRcr:  Raspon**  to  000  10  Draft  Audit.  Contracting  Praetie** 
for  tb*  us*  and  Oparatlon*  of  OOD-Sponaor*d  FFROC*, 
Pro j act  No.  ieK*S012 


X.  Th*  following  1*  our  rasponaa  to  th*  subjaet  draft  audit 
raport. 

Finding  At  Non-concur.  This  appaars  to  danonstrat*  a  flavad 
undarstanding  of  why  FFSOCs  war*  eraatad  and  tha  lagal  basis 
in  FAR  35.017  for  Why  thay  still  axiat.  Th*  auditors  eita 
savaral  raaaons  which  thay  conaidsr  inadaguat*  justification 
for  th*  us*  of  FFRDCs.  "Corporata  XnowXadga  of  FFROC  Staff" 
and  "FFROC  Naa  Xndapandant  and  Objaetiva"  ar*  lagitinat* 
raaaons  to  usa  FFROCa. 

FAR  35.0X7  statas  "Th*  FFROC  is  raguirad  to  conduct  its 
businaas  in  a  nannar  bafitting  its  spaeial  ralationship  with 
th*  Qovamsant.  to  oparata  in  the  public  intarast  with 
objaetivity  and  indapandanca,  to  bo  fres  fron  organisational 
conflicts  of  intarast,  and  to  have  full  diselesura  of  its 
affairs  to  th*  sponsoring  agan^."  zn  addition,  it  statas 
"This  ralationship  should  b*  of  a  typ*  to  anceuraga  th*  FFROC 
to  aalntain  currancy  in  its  fi*ld{s)  of  axpartisa,  aaintain 
its  objaetivity  and  indapandanca,  prsssrva  its  faailiarity 
with  th*  naada  of  its  sppnsor(s),  and  previda  quick  rasponaa 
capability."  Thaaa  ptasa'gas  of  tha  FAR  dirsetly  support  our 
justifications  for  using  th*  FFROCs. 

"Corporata  Xnowladgs  of  FFROC  Staff,"  a  raason  usad  in  X8X  of 
tha  329  projects  tbs  Z6  rsviawad,  is  sufficiant  justification 
for  sxc  us*  of  Aarospaea  Corporation  baesusa  they  ara  uniquely 
skillad  to  previda  naeassary  systass  anginaaring  and 
integration  sarvieas.  Zf  organic  at  SSTA  capability  axistad, 
or  war*  appropriate,  thar*  would  b*  no  need  for  Aarospaea  to 
parfora  the  rol*.  Ratantion  of  corporate  Beaory  is  a 
praraguisits  to  raduea  risk  in  satellite  ai^  launch  systeas. 

No  other  source  of  corporata  seaory  can  provide  Aerospace 
Corporation's  role. 

"FFROC  Was  Indapandant  and  Objective"  was  used  in  53  of  the 
339  projects  the  ZC  ravlevsd,  and  is  th*  priaary  reason  KZTRZ 
C31  FFROC  is  essential  to  ESC  acquisition  prograu.  C3Z 
systaas  have  historically  bean  technically  eosplicatad  and 
difficult  to  acquire.  NITRE  C3Z  keeps  tha  indapandant 
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vicHpoinfc  necessary  for  successful  sysiteas  engineering’  and 
int^KStion  of  'these  systeas.  Xhe  eari  sting  workload 
assignment  process  mandates  the  work  be  assigned  to  eaeisting 
organic  or  other  contractors,  if  possible  and  appropriate, 
rattier  than  to  KCTSZ  CSX  OXVXSXQN. 

iSioreogh  procedures  for  review  and  justification  of  Ffboc 
tasks,  including  approval  at  tbe  Ceneral  Officer  or  civilian- 
equivalent  level,  are  in  place  for  eatti  Air  Force  FFRBC.  Ibe 
review  process  includes  annual  revino;  by  EQ  hFlK  and  S&F/kQ 
of  the  planned  total  FTBOC  workload,  and  conprttiensive  reviwre 
under  EAR  35.017.  The  total  review  process  assures  -that  FFttDC 
»agV«  axe  e^ipropriate,  are  not  drcumvexiting  govemau»t  hiring 
limitations,  and  are  not  possible  vi'tbi  organic  or  other 
oMitraetor  support.  Xn  addition,  Air  Force  FFBDCs  do  not 
perform  inhereitly  governBental  functions,  hut  merely  provide 
technical  advice  and  recommendations  ‘to  government  program 
manafgers  who  msdce  program  decisions.  Spcmsoring  agreanants 
and  local  instructions  clearly  define  the  roles  of  FFSDCs  and 
the  criteria  for  assigning  noncoapetitive  FFSQC  work,  and 
provide  procedures  ftt-  assessing  tbe  effectiveness  of  FFBDC 
services. 

Xbe  sponsors  axe  required  to  justify  they  require  unique  FFBDC 
capablli'ties  and  not  that  they  are  tbe  least  costly  source. 
FAR  35.017  states  "An  FEBDC  meets  some  special  long-term 
research  or  develosmazit  need  ttzitti  cannot  be  met  as 
effectively  by  existing  in-house  or  contractor  resources.” 
Evaluating  a  cost  oanparison  is  illogical  if  tbe  FFBDC  is  the 
only  source  available  to  accomplish  the  work. 

BWnoWHWroMgOBB  of  Finding  a:  Ee  do  not  concur  with  the 
xecomaextdatiaiis  following  finding  A.  Specifically,  system 
engineering  FFBDCs  Aerospace  Corpontien  and  MTTRB  C3X 
DIVIsxuh  are  not  primarily  engaged  in  researtti.  These  FFBDCs 
are  chartered  specifically  in  the  sp<»isoring  agreements  to 
provide  Independent  and  objective  systems  engineering 
technical  assistance  to  program  offices.  Sb^  do  conduct 
limited  research  in  the  coarse  of  their  work,  however,  it  is  a 
eonsequence,  not  an  objective.  Air  Force  FFBDCs  already  have 
clear  and  specific  Charters,  therefore,  it  is  unnecessary  and 
dhpUeative  ci  eiSstltaydSenaents. 

The  current  workload  assignment  process  ensures  that  FFBDCs 
are  given  tasks  ttiich  require  their,  unique  capabilities. 
Alterxtative  sources  are  reviewed  and  if  organic  or  cospetitive 
contractors  can  do  the  wottc,  it  must  not  be  assigned  to  the 
FFJEd>C5.  Xn  addition,  -tasks  assigned  to  FFBDCs  are  reviewed 
for  effecbivexiess  and  used  in  their  rating. 
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Parferming  coat  eeaparisen  studias  of  000  paraenaal  and  rzKOC 
coats  ars  not  aaantngful  without  tha  proapaet  ot  hiring 
additional  parsonnal  to  aceenpliah  tha  work.  Xn  tha  vaka  of 
tha  1994  radaral  WorJcferea  kaatrueturing  Act,  this 
raeenBandation  cannot  ba  ia^lanantad. 

Currant  FFSOC  workload  asaassnant  and  asaignnant  oreoaas  aaka 
broad  aganey  announeananta  and  coapatltiva  aolieitationa 
unnaeasaary  and  naadlassly  burdan  tha  contracting  proeata. 
Sponsoring  and  using  mtOCs  ara  alraady  a  tins  censusing  and 
highly  datailad  proeass  that  is  taxino  tha  dininishing 
rasoureaa  at  ESC  and  SMC.  Adding  additional  and  unnaeasaary 
stops  aaraly  further  strain  tha  alraady  ovarburdsnad  rntoc 
ovsrsight  proeass.  This  ineraasad  workload  has  partially 
contributad  to  tha  porealvad  problaaa  asseeiatad  with  using 
rntOCa,  such  as  a  lack  of  organic  rasoureaa. 

rinding  Ss  Non-eoneur.  Tha  audit  iaplias  Air  Perea 
nanagasont  of  PPiiDe  faas  is  alnost  nonaxistant.  This  is  not 
tha  easa.  Air  Perea  PFSOCs  nay  racaiva  fas-for^naad  to  covar 
ordinary  and  naeaasary  costs  to  nsat  thair  euatonars'  naada. 
Such  costs  covar  faeilitias  and  sguipaant,  working  eapital, 
intoraal  rasaarch,  and  ethar  areas  nacassary  for  tha  oparation 
of  tha  PPKOCs.  Air  Fores  FFSOCs  raeaiviag  a  faa  provide 
raguirananta  as  part  of  thsir  annual  plannad  workload  raviows. 
Contracting  effiears  raviaw  tha  faa  raguasts  and  parfers 
analysaa  of  cash  flew  and  working  eapital,  as  raguirad  by 
DFARS  215.972.  Xneludad  in  this  ravisv  ara  an  assassaant  of 
faa  altamativas  such  as  advance  funding  acranganants, 
providing  govamnant  faeilitias  and  aguipnant,  ate. 
centraeting  effiears  nay  also  ragusst  DCAA  raviaw  as  part  of 
tha  annual  faa  nagotiatipn  process.  During  tha  eoursa  of 
FPSOC  operations,  contracting  effiears  also  nonitor  faa 
sxpandituras  on  a  regular  basis. 

Sponsoring  agraaaants  nay  doeuaant  a  need  for  faa  as  outlined 
in  OPFP  Policy  Latter  S4-1  and  FAk  3'5.oi7'i(d) .  Me  further 
docunantation  is  neeassary.  Zn  addition,  contract  clauses  are 
net  naeaasary  because  Air  Force  contracting  officers  already 
perform  the  reviews  and  analyses  of  fad  justlfieatiens  and 
monitor  faa  sxpandituras  on  a  rsgular  basis. 

The  report  did  not  mention  two  recant  developments  at  ESC  and 
SMC  that  improve  managamant  of  tha  PFPOC  award  faa.  First,  an 
axampla  of  imprevad  managamant  is  the  "award  fas  for  need" 
systam  directed  by  SAF/AQ  in  FYSS  FFSOC  Spring  kaviaw  for 
KTHts  CSX.  ESC  managamant  has  davalopad  an  innovative 
incentive  system  for  MITSB  C3Z  to  raduea  cost  and  gat  tha  bast 
possible  value.  ESC  controls  tha  amount  of  NITRE  Sponsorad 
Rasaareh  with  an  ineantiva  to  inprova  thair  cost  parfomanca. 
This  new  approach  lad  to  unpraeadantad  levels  of  cooperation 
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•ad  is  baing  trancitiencd  to  SMC  Mnagtaeat  of  A«rosp«co 
Corporation,  soeondly,  ISC's  sad  SMC's  eooporation  with  tha 
DCM  idantifiad  araas  for  aanagaaant  Iqprovoaants  with  Air 
Pores  PFRDC  eoatraets.  Tha  rigorous  ravlaws  of  tha  contracts 
have  eausad  raduetlens  in  faas  with  Aarospaea  and  NZSRZ  csi 
contracts. 

MCOWfllPAWOMS  of  finding  it  Additional  doeiaantatlon 
ragardlag  faas  In  tba  Sponsoring  Agraanant  Is  unnaeassary. 
Rationala  to  support  tba  naad  for  fsa  is  alraady  ineludad  In 
tha  sponsoring  agraaaaats  through  tha  guldalinas  sat  out  in 
OFAIS  215.972  and  product  cantor  Oparatlng  Instructions.  FAX 
35.017(d)  list  two  Itans  for  dlseratienary  inclusion  in  tha 
Sponsoring  Agraaaant  or  othar  aganey  policy  and  proeaduras. 

Tha  socond  Itan  idsntlfias  "tha  eonsidarations"  that  will 
affaet  faa  nagotlation  "wbara  paynant  of  faas  is  dataralnad  by 
tha  sponsor (s)  to  be  appropriata."  Tha  origin  of  this  nattar 
is  OFF?  Policy  Latter  Me.  S4>1«  para  S(e)(2}(b],  whi^  was 
assantlally  tha  aaaw  axeapt  that  it  listed  eonaidarations  to 
ba  used  "...as  dataralnad  appropriata  by  tha  sponsor.”  Xf  tha 
naad  for  nanagaaent  faa  gats  incorporated  into  sponsoring 
agraaaants,  it  will  likely  aaeunt  to  stataaants  that  are  of 
little  value.  A  sponsoring  agraaaant  is  a  long-taza, 
fundaaantal  doeuaant.  Althou^  it  is  eenaidarad  for  ravisions 
in  tha  annual  raviav,  it  does  not  land  itself  to  short-tara  or 
vclatila  topics. 

A  coaaon  "fsa  for  naad"  clausa  for  all  FFXOC  contracts  could 
standardise  tha  approach  and  sarva  to  clarify  tha  procedure  to 
ba  used  for  avaluating  and  docuaanting  tha  faa  need.  Although 
Mst  of  tha  alanants  in  the  raeoBsanded  clausa  are  currently 
being  raguaatad  of,  and  provided  by,  tha  Contractor, 
incorporation  of  tha  alaiants  into  tha  clausa  would  aaka  than 
a  contractual  raguiraaant.  If  all  alaBsats  to  this 
racenandatlon  wars  incerperatad,  however,  they  would  require 
savaral  changes  in  FAX  35.017  and  possibly  nany  othar  currant 
regulatory  and/er  historical  raquiranants.  Tha  clausa  is 
inadaquata  unless  tha  text  is  also  carried  as  a  solicitation 
provision  so  that  it  oevara  tba  negotiation  of  new  contracts. 
Zn  tans  of  tba  subparagraph  tarns,  they  are  secaptabla  with 
tha  axeaptien  of  tha  raquiranant  to  explain  banafits  to  "the 
sponsor."  This  is  a  significant  change  in  tha  OFPP  policy 
that  now  rests  in  tba  DFAKS.  DFAXS  215. 972 (b) (v)  refers  to 
"unraiabursad  costs  daaaad  ordinary  and  nacassary  to  tha 
FFXOC." 

Concur  with  datamining  whether  prior  year  fees  vara  used  in 
accordance  with  approved  faa  requests  unless  tha  intent  of 
"approve  faa  raquasts*  is  to  nandata  Covarnaant  approval  of 
detailed  faa  alanants.  Me  baliava  tha  contractor  should  have 
sons  raasenabla  latitude  in  this  area.  Currently,  tha  annual 
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brief  lag  by  the  contractor  ineludaa  the  uaa  of  prior  yoar 
foa  aa  voll  as  working  capital  position.  Oo  not  concur  with 
autonatically  reducing  authorised  fees  for  unejqpended 
balances.  The  reduction  should  not  be  Mde  without  an 
analysis  including  the  need  and  reguireaents  for  working 
capital.  The  eaphasis  on  reducing  fees  as  to  "unexpended 
balances*  would  likely  notivate  contractors  to  expend  all 
funds. 

concur  with  the  need  of  perfoning  aa  annual  operating  cycle 
analysis  to  assist  in  deteraining  federally  funded  research 
and  developaeat  center  aanageaeat  fee  needs.  As  a  part  of  the 
fee  for  need  analyses,  the  DCAA  and  the  PCO  perforaed  a  cash 
flow/operating  cycle  analysis.  Csing  the  results  of  the 
analysis  and  the  justifications  provided  by  the  FFSOC,  they 
established  a  fas  aaount.  The  approach  used  to  per  fora  this 
analysis  has  been  consistently  used  and  acceptable.  Xf  the 
FFltOCe  retained  sacainga,  like  a  for-profit  corporation,  there 
would  not  be  a  need  to  borrow  funds  and  therefore  no  need  to 
pay  Interest  expenses  with  the  fee. 

The  overall  thrust  of  Finding  B  points  to  a  fundaaental 
overhaul  of  mtoc  fees.  He  think  it  appropriate  to  reexaaine 
the  fee  process,  but  the  approach  should  be  eoaprahensive  and 
well-thought  out.  Air  force  FfltDCe  have  sufaaitted 
Comprehensive  Reviews  when  their  five-year  contract  renewal 
cycles  case  due.  The  isplieation  that  all  sponsors  still  have 
not  conducted  adequate  reviews  is  inaccurate  and  sislcading. 

finding  Ct  Nen-ceneur.  By  law,  FfltDCs  are  isolated  fron  the 
competitive  pressures  and  commercial  interests  of  profit- 
making  concerns.  They  ape  not  allowed  to  manufacture  products 
or  compete  in  the  cesnerdial  narketplace,  except  for  the 
operation  of  an  flSDC.  Sponsoring  agreements  recognise  that 
it  is  in  the  best  interests  of  the  government  to  ensure  the 
independence  and  objectivity  of  FFBDCs.  As  a  result,  strict 
conflict  of  interest  provisions  are  included  in  each  FfROC 
contract.  Ho  further  clauses  or  certifications  are  necessary. 

BBCOMIZMOATXOVS  of  Fiadlng  Cl  There  is  no  possibility  of 
organisational  conflicts  of  interest  in  the  Aerospaee,  NITRE, 
or  Lincoln  Laboratory.  The  sponsoring  agreements,  product 
center  regulations,  and  provisions  in  the  contracts  remove 
conflicts  of  interest. 

Members  of  Beard  of  Trustees  ere  already  covored  by  the 
statutory  requirements  because  of  recent  DOD  Appropriations 
Acts.  Having  a  file  of  F7RSC  employees'  disclesurs  statements 
available  for  CO  review  would  not  be  useful  unless  the 
esployees*  work  assignments  were  provided.  This  situation  will 
likely  escalate  into  an  administrative  morass  and  tend  toward 
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Gev«rna«nt  sup^rviiieB  vhieh  is  prohlblt#4  ss  "psrsonsl 
ssrvless*.  Xn  non>moc  eentraeters  th«  flnanelsl  holdings  ot 
•■ploysss  srs  not  sxinipsd  by  coapsny  ^tgsBsnt  or  ^ 
Govornasnt.  Prias  contrsetors  srt  fully  swars  that  moc 
saploysss  ars  not  GovtrwMnt  ssiploysos. 

2.  In  addition  to  tha  abova  eoaaants  on  tha  raport  findings,  tha 
raport  is  ineoaplats  by  net  santioning  raeant  inltiativas  to 
furthar  iaprova  aanagaaant  of  PWlDCs  undarvay  at  ESC,  SHC,  HQ 
ATMC,  and  SAF/AQ.  Iha  raport  iapliaa  that  FrSDCs  ara  subjaet  to 
widaspraad  abuta,  faulty  contracting  praetieaa,  and  a  lack  of 
adaguata  ovarsight.  AfKC  product  cantara  hava  racantly  undargona 
coaprahansiva  ravlawa  of  Aarospaca,  Mints,  and  Lincoln  Laboratory 
which  hava  thoroughly  and  rigorously  analyxad  FFROC  aanagaaant. 

Va  baliava  tha  DOD  X6  raport  is  factually  iacoaplcta  baeauaa  it 
ignoraa  thasa  aanagaaant  iaprovaaanta. 

3.  If  you  hava  any  quaations  ragarding  this,  plaaia  contact 
Mr.  Andrav  Lynch,  HQ  AFKC/EWtM,  DSH  787»5575. 

FOR  THE  COMMANDER 
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DEPARTMENT  OF  THE  AIR  FORCE 

HEADQUARTERS  UNITED  STATES  AIR  FORCE 
WASHINGTON  DC 


nv  loiw 


MEMORANDUM  FOR  SAF/AQXA 
FROM:  AF/XOXP 

SUBJECT:  Response  to  the  DoD  IG  Woiidng  Draft,  Contracting  Practices  For  the  Use  and 
Operations  of  DoD-Sponsored  Federal^  Funded  Research  and  Development 
Centers  (Project  Na  lCH-5012) 

The  following  is  our  response  to  the  subject  audit  from  the  RAND  Project  AIR  FORCE 
(PAF)  perspective: 

a.  Fining  A:  Non-oonoir.  This  Ending  aj^xars  to  fault  us  for  using  the  FFRDC  for  the 
explicit  purpose  for  wluch  it  was  created — as  deft^  in  FAR  35.017. 

(1)  The  approach  used  to  perform  the  audit  was  not  applicable  to  PAF.  The  audit 
lodced  at  a  groiq>  of  iiafividual  projects  and  indicated  that  each  of  these  items  most  be  reviewed 
and  justified  [nior  to  the  *iion-competitive  assignment  of  work  to  the  FFRDC.”  Note  that  PAF 
research  is  approved  as  a  complete  research  program  via  the  Animal  Research  Flan.  Annual 
research  plan  development  involves  continuous  invcdvement  among  the  Air  Force  and  PAF  lAW 
Air  Force  Advisory  Group  (AFAG)  direction  and  guidance.  The  AFAG,  is  a  board  of  Air  Force 
general  officers  and  senior  civilian  ofQcials  composed  oi  the  Vice  Chief  (AFAG  Chairman),  the 
deputy  and  asastant  chiefs  of  staff,  and  senior  executives  ftom  the  SecretariaL  Specifically,  the 
process  requires  review  and  approval  at  the  overall  program  level  crmsistent  witii  the  PAF 
purpose,  misaon,  and  general  scope.  Additional  constraints,  as  detailed  in  the  PAF  Sponsoring 
Agreement,  also  requiie  all  research  to  be  sponsored  O-e.,  approved)  by  a  general  o^«r  or  SES 
equivalent  Then,  a  final  corporate  Air  Fbrce  level  0.e.,  AFAG)  control  mechanism  provides 
monitoring  and  oversight  Tte  final  proposal  is  submitted  for  AFAG  cmisidenuion  and  approval 
eachfalL  The  leseardi  agenda  wlnle  jointly  develq)6dfi.e..  An  Force  and  PAF)  is  appiov^ 
solely  by  the  AFAG. 

(2)  Page  13.  Non-concur.  The  audit  indicates  that ‘The  Air  Force  did  not  provide 
sufficient  justification  to  support  this  assertion  ^AF  was  rrKne  effective  than  in-house  or  other 
contractor  resonrces]  relative  to  the  overall  contractor  or  for  the  individual  projects  reviewed.” 
This  statement  is  in  direct  conflict  with  the  Final  Acquisition  Approval  for  Project  AIR  FORCE 
dated  1 1  Aug  90.  Further,  citing  cost  or  operational  effectiveness  as  reasons  for  using  PAF  are 
basedon  a  summary  of  other  reasons.  PAF  r^xesents  an  organization  that  has  unique  expertise/ 
knowledge,  special  models/data  bases,  corporate  knowledge,  and  a  history  of  sustai^  superior 
performance,  and  is  therefore  more  effective.  The  PAF  contract  has  been  priced,  and  cost  has 
been  determined  to  be  ftur  and  reasonable,  and  therefore  effective. 
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(3)  Page  15.  The  audit  indicates ‘Tbrmalmaiket  surveys  were  not  conducted.” 
This  comment  is  not  applicable  to  PAF  since  the  PAF  FFRDC  contract  action  is  made  under 
conditions  described  in  FAR  6.302-3,  and  FAR  S.202(aX10)  which  gives  the  authority  to  not 
synopsize  (or  conduct  a  maiket  survey). 

(4)  Page  17,  Contracting  OfTicer  Considerations  of  Alternative  Sources.  Not 
applicable  for  PAF.  As  described  previously,  PAF  research  is  approved  via  an  annual  research 
plm.  The  PAF  contract  is  not  a  task  letter  contract;  specifically,  the  PAF  Contracting  Officer  did 
not  issue  modifications  to  the  contract  for  individual  taskings  outside  of  the  Annual  Research 
Plan.  Further,  the  Contracting  Officer  thoroughly  reviews  the  Annual  Research  Plan  and  is 
available  for  advice  and  assistance  whenever  needed. 

(5)  Page  19,  Conclusion.  Non-concur.  PAF  is  a  distincdve,  highly  tailored 
effort;  its  mission  requires  an  Air  Fbrce-adde  perspective,  an  ability  to  deal  with  cross-cutting, 
multi-disciplinaiy  problems,  a  responsibility  to  follow  problems  wherever  they  lead  regardless  of 
organizational  boundaries,  a  focus  on  future  Air  Force  needs  and  effectiveness,  an  institutional 
memory,  and  access  to  senior  Air  Force  personnel  and  planning  data.  Further,  while  competition 
is  important,  it  is  specifically  prohibited  by  FAR  35.017  for  a  FFRDC  to  compete  with  non- 
FFRDC  enrities.  The  in-place  systems  (i.e.,  government  oversight,  auditors,  administrators,  etc.) 
ate  reliable  and  are  there  to  ensure  the  government  receives  the  best  value  for  the  price. 

(6)  Pages  19-20,  Recommendations.  #1  &  2  not  applicable,  and  #4  non-concur. 

b.  Finding  B:  Non-concur. 

(1)  Page  24,  Need  for  Fee.  Not  applicable  for  PAF.  The  PAF  contract  includes 
a  fee  clause  requiring  an  annual  fee  request  In  addition,  while  die  contract  does  not  require  an 
actual  fee  use  tepcrt  since  1991  each  fee  request  has  included  a  repon  on  actual  fee  use  and 
projections  for  need  for  fee  for  the  next  contract  year. 

(2)  Pages  24-5.  Working  capital  analysis.  Non-concur.  The  Contacting  Officer 
has  requested  and  received  from  IXAA  at  least  since  1991,  a  working  capital  analysis  for  PAF. 
PAF  does  not  have  excess  woridng  capital 

Pages  26-30.  Non-concur.  DCAA  performed  audits  on  PAF  fee  requests  and 
lakes  exception  when  applicable.  The  Contracting  Officer  relies  on  the  information  provided  by 
DCAA,  arid  uses  that  irifonnation  to  reach  a  fair  and  reasonable  agreement  on  PAFs  need  for  fee. 

c.  InndingC:  Non-concur. 

(1)  The  PAF  contract  contains  the  applicable  Organizational  Conflict  of  Interest 
(OCl)  Clause.  OCI  certification  is  made  annually  at  the  aggregate  level  Just  as  PAF  research  is 
approved  at  the  program  fevel  it  is  applicable  to  perform  die  OCI  certification  at  the  all 
encompassing  program  level 
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(2)  Pages  45-6,  Recommendations.  Non-concur.  In  addition  to  the  contract,  the 
Sponsoring  Agreement  also  prohibits  OCl;  accordingly,  no  additional  clauses  or  certifications  are 
necessary. 

Please  contact  LtCol  Daryl  Tomczyk  at  73717  if  you  require  additional  information. 

ik'AjL 

CHARLES  E.  MILLER,  Colonel,  USAF 
Chief,  Strategic  Planning  Division 
Diiectorate  of  Plans,  DCS/P&O 
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ADVANCED  RESEARCH  PROJECTS  AGENCY 

3701  NORTH  FAIRFAX  DRIVE 
ARUNGTON.  VA  32303-1714 


MEMORANDUM  FOR  DIRECTOR,  DEFENSE  RESEARCH  AND  ENGINEERING 

SUBJECT:  Audit  Report  on  Contracting  Practices  for  the  Use  and 
Operations  of  DoD-Sponsored  Federally  Funded  Research 
and  Development  Centers  (Project  No.  lCH-5012) 

In  response  to  the  DoD  Office  of  Inspector  General' s 
memorandum  of  September  15,  1994,  the  Advanced  Research  Projects 
Agency's  (ARPA)  comments  are  provided  in  the  attachment. 

The  ARPA  point  of  contact  on  this  matter  is  Dr.  John  Salasin 
at  (703)  696-2318. 


Ron  H.  Register 

Deputy^^irector  for  Management 


Attachment 
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Contracting  Practices  for  the  Use  and  Operations  of  DoD  Sponsored 
Federally  Funded  Research  and  Development  Centers 


Finding  R:  Use  of  FFRDCs 

Recommendation  2  recommends  that  procedures  be  established  for  the 
primary  FFRDC  sponsor  (ARPA  for  the  SEI)  to  prepare  justifications 
for  the  noncompetitive  assignment  of  projects  to  the  FFRDC  that 
document : 

Unique  capabilities 

Alternatives  considered 

Specific  characteristics  of  effectiveness  that  justify 
assignment . 

Concur !  There  is  no  objection  to  this  recommendation,  depending 
upon  its  implementation. 

The  SEI  has  a  policy  that  it  will  accept  reimbursable  tasks  that 
are  consistent  with  its  core-funded  mission  and  tasks  planned  in 
support  of  that  mission  —  to  improve  the  software  technology  in 
DoD  programs.  While  an  alternative  source  might  be  found  for  an 
individual  task  (or  project),  the  assignment  of  the  individual 
project  to  the  alternative  source  might  not  provide  the  same 
overall  benefit  to  the  DoD  or  Service.  It  might  not,  for  example, 
allow  the  methodology  being  employed  to  be  evaluated  and  the 
results  of  this  evaluation  to  be  made  public. 

The  use  of  the  term  "projects"  suggests  the  requirement  for  a 
(full  blown)  Sole  Source  Justification  (and,  as  implied  by 
recommendations  in  Finding  C,  Conflicts  of  interest 
determination)  for  each  task  added  to  the  contract.  The 
inq)lication  of  the  findings  and  recommendations  is  that  each  task 
to  be  added  to  an  FFRDC  contract  must  be  judged  in  isolation  — 
making  it  impossible  for  these  (or  other)  organizations  to  develop 
the  critical  mass  necessary  to  support  their  mission.  The 
justifications  need  to  be  based  on  both  characteristics  of  an 
individual  task  and  on  the  benefits  obtained  by  having  a  group  of 
related  tasks  performed  by  the  same  organization. 

Recommendation  4  requires  that  DORSE  establish  procedures  to  "Use 
broad  area  announcements  and  competitive  solicitations  to  assess 
the  potential  for  non-FFRDC  contractors  to  perform  research 
projects . ■ 

Partially  Concur:  As  discussed  with  regard  to  Recommendation  2, 
the  selection  of  a  performer  based  on  specific  task  requirements 
and  capabilities  may  be  sub-optimal  with  respect  to  overall 
Service  or  DoD  needs;  however,  this  consideration  may  be  unique  to 
the  SEI,  since  it  has  a  DoD-wide  mission  that  transcends 
individual  tasks. 
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Finding  3:  Justification  and  Analyses  of  Management  Fee 
Requirements 

Mon  Concur:  The  SEI  does  not  collect  a  management  fee . 

Finding  C:  Conflicts  of  Interest  Issues 

The  Draft  Report  recommends  (Recommendation  1.1,  page  45)  that  the 
sponsor  of  each  project  certify  that  the  statement  of  worlc  has 
been  reviewed  for  potential  and  actual  conflicts  of  interest. 

Mon  Concur;  There  are  adequate  safeguards  for  conflicts  of 
interest  since  the  SEI  contract  includes  a  conflict  of  interest 
clause. 

In  addition,  SEI  has  a  policy  (Policy  P200-01,  Conflicts  of 
Interest/Commitment,  dated  April  30,  1992)  to  address  individual 
employee's  activities  that  might  be  interpreted  as  actual  and 
apparent  conflicts  of  interest  situations.  This  is  in  addition  to 
the  policy  on  conflicts  of  interest  of  its  parent  organization 
(Carnegie  Mellon  University) . 

Requiring  all  project  sponsors  to  provide  the  recommended 
certification  does  not  seem  warranted  if  the  FFRDC  and  contracting 
office  for  the  FFRDC  have  established  appropriate  policies. 

Recommendation  l.b.l  requiring  "FFRDCs  to  file  mar)ceting 
consultant  ...  certificates. ..for  each  contract  and  each  project 
assigned  to  the  contracts"  appears  excessive  and  burdensome  given 
that  recommendation  l.a  requires  that  each  SOW  be  reviewed  by  the 
sponsor  for  potential  and  actual  conflicts  of  interest. 
Recommendation  l.b.l  might  be  reasonable  if  applied  to  each 
contract,  rather  than  to  each  tas]c  in  the  contract.  (However,  see 
comments  with  respect  to  Recommendation  1.1,  above.) 

Recommendation  l.c  requires  that  IPA  appointments  for  all  FFRDC 
personnel  be  reviewed  for  potential  conflicts  of  interest.  While 
this  is  reasonable  (all  temporary  appointments  should  be  reviewed 
for  conflicts  of  interest),  the  examples  provided  in  the  Findings 
and  Recommendation  3. a  (page  46)  imply  a  definition  of  conflicts 
of  interest  that  will  be  damaging  to  DoD  programs 


Recommendation  3 .a  suggests  that  the  DoD  FFRDC  Management  Plan  be 
revised  to  "exclude  FFRDC  personnel  [DoD  and  non-DoD]  from 
assignment  to  DoD  positions  under  the  Intergovernmental  Personnel 
Act  that  involve  oversight  or  management  responsibilities  over  a 
FFRDC." 
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Partially  Conriir;  This  reccrjnendation  is  an  improvement  over 
words  in  the  previous  draft  that  sought  to  prohibit  any  IPA 
appointments  to  DoD  from  FFROCs.  However: 

1)  The  single  example  cited  to  justify  this  recommendation, 
that  of  an  IDA  fpA  overseeing  the  SEI,  is  not  relevant  to  the 
recommendation.  The  assignment  of  an  FFRDC  employee  to  oversee 
another  FFRDC  seems  similar  to  having  a  University  employee  (on  an 
IPA  appointment)  oversee  work  at  another  University  —  a  common 
occurrence.  The  fact  that  the  SEI  was  established  based  on  a 
report  that  was  prepared  by  a  broad  group  that  included  the  IDA 
participants  is,  similarly,  not  grounds  for  disqualifying  the  IDA 
IPA.  Should  nuclear  physicists  who  participate  (as  university 
members)  in  developing  a  research  agenda  be  prohibited  from 
providing  their  expertise  to  the  Government  in  managing  that 
program?  Should  a  nuclear  physicist  who  merely  works  at  the  same 
institution  as  the  physicist  who  participated  in  developing  the 
recommendations  also  be  prohibited? 

2)  The  findings  paragraph  entitled  "Performing  Inherently 
Governmental  Functions"  (Page  43)  states  that:  "The  FFRDC  employee 
was  performing  an  inherently  governmental  function..."  The  ARPA 
General  Counsel  has  previously  provided  information  documenting 
that  this  is  the  intent  of  the  IPA  statute  (?)  . 

3)  It  is  unclear  whether  "oversight  or  management 
responsibilities"  refer  to  the  Individual  with  primary 
responsibility  (the  COR) ,  those  with  significant  involvement  with 
providing  direction  and  review  (the  COTR),  and/or  all  individuals 
in  the  management  chain  for  the  COR  and/or  COTR? 
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